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RULES OF PRACTICE IN THE SUPREME COURT 
OF FLORIDA 


ADOPTED DECEMBER 1941, EFFECTIVE APRIL 1, 


Editor’s Note: The proposed amended rules governing procedure in the Supreme Court 
of Florida were published in the December issue of the LAW JOURNAL. Some few changes 
were made and one new rule has been added to the Committee’s recommendation. The LAW 
JOURNAL is republishing the rules as adopted hoping to be of service to the lawyers of 
Florida. 


RULE 1. INTERNAL GOVERNMENT OF THE SUPREME COURT. 


(a) The Supreme Court may hear and determine cases when sitting en bane or 
in divisions. There shall be two permanent divisions of the Supreme Court, Division A 
and Division B. Rach division shall be composed of the Chief Justice and three other 


Justices. 


(b) The opinion, order, or judgment of a division shall be the opinion, order, 
or judgment of the Court unless the case invoives, (1) eapital punisiument, (2) the 
determination of a State or Federal Constitutional question wherein shall be brought 
into controversy, the constitutionality of a Federal or State statute, rule, regulation or 
municipal ordinance, (3) where there is a dissent to the proposed judgment of a division 
by a member thereof or the Chiet Justice, and (4) where a case is ordered by the Chiet 
Justice to be considered by two divisions, Sueh eases shall be adjudicated by the Court 
en bane, but in all others the decision of a division shall be final. 


(©) When sitting en bane a majority of the Court shall constitute a quorum. When 
sitting en bane or in divisions, the Chief Justice shall preside and be the administrative 
officer of the Court. Hf the Chief Justice is unable to perform the duty imposed on him, 
the Justice longest in continuous service and able to do so, shall sit and officiate im his 
place. 


(d) Tt a Justice of any division ix absent or disqualified, the Chief Justice may 
assign a Justice of the other division or call inoa Circuit Judee to sit in the eause or 
he may assign the case to the division in which there is no disqualified Justice. All cases 
may be set for oral arguinent by the Court or the Chief Justice. 


(e) Each division of the Court may consider and grant or deny applications for 
writs of mandamus, prohibition, quo warranto, certiorari, habeas corpus, or any other 
writ contemplated by Section Five, Article Five of the Constitution; and if e@ranted, 
such writs shall be made returnable according to law. 


RULE 2. WRITS OF ERROR AND RETURN DAYS ABOLISHED—EFFECT OF 
NOTICE OF APPEAL. 


(a) Writ of Error — Appeal Substituted. Reliet by writ of error in’ this 
Court is hereby abolished. All rehef heretofore obtained by writ of error shall be obtain- 
able by appeal as in equity, and all law apphleable to appellate proceedings at law 
or in Chancery not inconsistent with the rules of this Court shall be applicable to appeals. 
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(b) Return Days Abolished. Return days of appeals are abolished and the date 
upon Which the record on appeal is filed in this Court shall be the date from which 
the time for filing motions to dixtiss, motions to strike, briets, ete., shall commence to run. 


(¢) Notwe of Appeal. Eifectwe Filing. The filing of the notice of appeal with 
the Clerk of the Court whose order, judgment or decree is appealed from shall give the 
Appellate Court jurisdiction of the subject matter and of the parties to the appeal, but it 
shall nevertheless be recorded in the minutes of the court) whose order, judgment or 
decree is appealed from. 


RULE 3. MOTION DAY—NOTICE. 


(a) Every Monday shall be Motion Day in thix Court. Hearing on all motions 
not otherwise provided for will be had at 9:30 A. M. on any Motion Day provided a 
copy of the motion and notice of the hearing be served on the opposite party five days 
before the day set for hearing. 


(b) No motion will be heard on any other day except in emergency. If the Court 
should not be in session on the day set for hearing the motion, it will be heard on some 
future day to be determined by the Court, of which the Clerk shall notify the parties. 


RULE 4. MOTIONS TO QUASH, DISMISS OR STRIKE. 


(a) Time for. Every motion on behalf of an appellee to quash or dismiss 
wn appeal, or to strike the record or any portion thereot, must be filed and a copy 
thereof served upon the opposite party within ten (10) days after receipt of a copy of 
the record on appeal by appellee as required by Rule 12(i). 


(bh) Whew Heard. Upon proot of such service and without further notice to the 
opposite party, the Court will hear said motion on the first Monday thereafter, if a period 
of five days has intervened; otherwise on the next succeeding Monday. 


(ec) Briefs and Arguments. The parties may file briefs on the motion any time 
before the hearing, at which time they will be permitted to submit oral arguments if they 
desire, but such permission shall not be construed to allow the movant to argue a motion 
to quash based on the ground that the appeal is frivolous, nor shall it prevent the Court 
from dispensing with oral arguments. 


(d) Stay of Proceedings. When a motion is made as provided by this rule, further 
proceedings or the filing of any paper or doctument in the cause will be suspended until 
the disposition of the motion. When the motion is disposed of, the cause will proceed 
under the rules unless otherwise ordered by the Court. 


RULE 5. EVIDENCE IN SUPPORT OF MOTIONS. 


All affidavits or evidence dehors the record offered in support of any motion betore 
this Court shall be filed prior to the hearine thereon, and copies thereot’ served upon the 
opposite party in time to permit the offering of counter evidence, unless the motion be 
ex parte. 


RULE 6. ATTORNEY AGENT OF CLIENT. 

In all matters relating to the prosecution or defense of an appeal, the attorney of 
record shall be accepted as the agent of his chent, and any notiee by or to such attorney, 
act of his, or step in the prosecution or defense of the appeal taken by him shall be 
accepted as the act, notice to, or step of the client. 

RULE 7. PROGRESS DOCKET. 


The Clerk shall keep a docket of all cases appealed to or which originate in this 
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Cowt for the use of the bench and bar. Each ease shall be docketed and numbered 
in the order that the record on appeal or the petition originating the eause is filed in 
this Court. 


RULE 8. HEARING TO BE ON TRANSCRIPT AND ASSIGNMENT OF ERRORS. 


No cause shall be heard until a transeript of the record thereof shall be filed in ae- 
cordanee with the rules of this Court, and no assignment of errors will be heard or eon- 
sidered which is not properly based upon the transeript of the record as made up and 
prepared under rules governing the preparation of transeripts of reeord. 


RULE 9 TAKING RECORD FROM CLERKS. OFFICE. 


No record shall be suffered by the clerk to be taken from his office or the courtroom, 
except by the Justices of the Court or upon the order of the Court. 


RULE 10. ASSIGNMENTS OF ERROR. 


Assignments of error shall be construed liberally so as to permit the Court fo consider 
the alleged errors of the trial court. If based on orders, evidence or charges they should 
he referred to and if based on motion for new trial the grounds relied on should be 
pointed out. 


RULE 11. CONTENT OF RECORD ON APPEAL. 
(1) Assignments of Error and Directions to Clerk. 


(a) By Appellant. Appeals shall be deemed to have been commenced when the 
notice of appeal is filed with the Clerk as provided in Rule 2. Within ten days after the 
notice of appeal is filed, the appellant shall file with the Clerk of the trial court, his 
assignments of error and directions to the Clerk for making up the transcript of record 
on appeal, the latter to designate the portions of the record, proceedings and evidence 
to be ineluded., The assignments of error and directions to the Clerk may be combined in 
one document. 


(b) By Appellee. The appellee shall within ten days after said service is made 
file with the Clerk of the trial court directions designating additional portions essential 
to be ineluded in the record on appeal. 


(¢) Cross Assignments of Error by Appellee. The appellee may inelude eross- 
assignments of error with his directions, but the failure of an appellee to file cross- 
assignments of error shall in no event be construed so as to prevent him from thereafter 
appealing from. an adverse ruling. 

(d) Additional Directions by Appellant if Cross Assignments are Filed. Vf the 


appellee files cross assignments of error, the appellant may within five days file further 
directions for making up the transcript. 


(e) Service on Adverse Party. Within the period of time for filing assignments 
of error and directions to the Clerk, the party filing same shall serve the adverse party 
with copies thereof and proot of such service shall be filed with the Clerk and included 
in the transeript of record. 

(f) Stipulation as to Record. In lieu of the directions to the Clerk for making 
up the record on appeal as directed in the preceding paragraphs, the parties may by 
written stipulation filed with the Clerk of the trial court indicate such parts of the record, 
proceedings and evidence as should be included in the record on appeal. 


(2) Record to be Abbreviated. 


(a) Guide to Preparation of the Record on Appeal. The questions raised or the 
grounds of appeal and cross-appeal ax refleeted in the assignments of error shall control 


63 


64 


FLORIDA LAW JOURNAL 


the content of the record on appeal. All pleadings, evidence and other matters not 
essential to the dicision of said questions shall be omitted. Formal parts of all exhibits 
and more than one copy of any document, shall be excluded. Documents shall be abridged 
by omitting all irrelevant and formal parts. 


(b) Penalty. Failure on the part of counsel or others to abbreviate the record 
on appeal as thus required will subject them to the payment of such costs as this Court 
may deem proper to impose, 


(3) Reporter's Authenticated Transcript. For appellate Purposes bills ot exception 
and the formal authentication thereot by the trial judge as now required are hereby 
abolished. When any proceedings in the trial court have been stenographically reported, 
within the time for filing directions by appellant, the court reporter shall certify a copy 
of his transeribed notes to the Clerk of the trial court tor use in the preparation of 
or as a part of the record on appeal. The trial court clerk shall not be required to verity 
nor shall he make a charge for any stenographie copy turnished and certified by a eourt 
reporter when pliysically incorporated in the transcript. The trial court at all times shall 
have power to make such report speak the truth. 


Every reporter's transeript must comply with the requirements for the transeript 
of record. 


( 1) Authenticated Transcript of Trial Proceedings. 
(a) May be in Question and Answer, Abstract, or Narrative Form, or Both. Wt the 


record om appeal includes testimony taken at the trial or hearing, it may be in question 
and answer or narrative form or both as the party destgnating the inclusion may require 
unless the judge of the trial court shall otherwise direct. Other proceedings directed to be 
included in the record on appeal may be narrated or stated in question and answer form 
or both, or portions may be stated abstractly if in the judgement of the trial court the 
disposition of the eause will be facilitated. Tmmaterial substance shall be ommitted. 
When any testimony is to be ineluded in the record in narrative or abstract form, the 
party so directing shall prepare and file with his directions a condensed statement in 
narrative or abstract form of such testimony. 


(bh) Objections to Narrative or Abstract Statements. When there shall have been 
filed any directions to include any narrative or abstract statement or omit any evidence, 
then any other party may within five (5) days or within the time for filing directions, 
file and serve objections thereto and the reasons for such objections. 


(¢) Hearing ow Objections. The trial court shall hear and consider such objection 
on short notice and order the evidence placed in the record as it was taken at the trial 
or in a manner to overcome any meritorious objections. 


(5) Stipulated Record on Appeal. When the questions presented by an appeal ean 
he determined without an examination of all the pleadings, evidence, and proceedings 
in the Court below, the parties may prepare and sign a statement of the cause showing 
low the questions arose and were decided in the lower court and setting forth only so 
many of the facts averred and proved or sought to be proved as are deemed essential 
toa decision of the questions by the appellate court, together with any assignments of 
error relied on by the appellant or appellee or both. Such stipulated record when certified 
by the clerk and transmitted to the appellate court shall constitute the entire record 
on appeal. 


(6) Appellant May Prepare Record. Tt the appellant elects he may prepare the record 
on appeal trom the directions to the clerk filed by the parties to the cause. In this event 
the clerk of the trial court shall be entitled to receive a fee only tor verifying and certi- 
fying and ocherwise making same meet the requirements of these Rules, and he shall 
not certify any record on appeal that does not comply with the rules of this Court. 
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(7) Several Appeals—One Record. When more than one appeal is taken to the same 
court from the same order, judgment or decree, a single record on appeal shall be prepared 
containing all the matter designated or agreed upon by the parties, without duplication, 


(S) Correcting Record on lp pe al, 


(a) Ditherences as to Truth of Record. Vt any difference arises as to whether the 
record truly discloses what occurred in the trial court, the difference shall be submitted 
to and settled by that court and the record made to contorm with the truth. 


(b) Material Omissions Supplicd. TY anything material to either party is omitted 
from the record on appeal by error or accident or is misstated therein, the parties by 
stipulation, or the trial court, either before or after the record is transmitted to the appel- 
late court, or the appellate court, on a proper suzgestion or of its own initiative, may direct 
that the omission or misstatement shall be corrected, and if necessary that a supplemental 
record shall be certified and transmitted by the clerk of the trial court. No other pro- 
ccedings shall be necessary in event of a suggestion or diminution of the record. 


(¢) Appellate and Trial Court May Make Record Speak Trath. Both the appellate 
and the trial court shall have power to rule on objections to the contents of the record 
on appeal and to make such order as unto it shall appear proper to promote the admin- 
istration of justice and in order to reduce the volume of the record without injustice 
and yet present to the appellate court the matters complained of. 


(9) Pleadings, Motions, Eahibits, and Other Papers Part of Record. All pleadings, 
motions, exhibits, and other papers properly filed in a enuse and upon whieh any assign- 
ment of error is founded shall be considered a part of the record on appeal, without 
the necessity of authentication, and proceedings in pais ay be authenticated by recitals 
in the order, judgment or decree, or by certifiente of the Judge or of the Court in which 
such proceedings were had settled after notice. 


Record Presumed to Contain Beerything Material. Upon appellate proceedings 
it shall be presumed, unless the record shows to the contrary, that such record transmitted 
to the appellate court contains all proceedings in the trial court material to the questions 
presented for decision by the appellate’ court. 


(11) Powers of Lower Gourt. Alter the entry of an appeal and before the record on 
appeal is filed in this court the things required to be done in the lower court and objeetions 
to things done, including the fixing or extension of time within which they shall be done, 
shall be under the supervision of the lower court, subject to the control of this Court. 


(12) Re ure d Contents of Krery Record ov Appeal. Every record appeal shall 
contain the assignments of error, cross assignments of error, directions to clerk, notice 
of appeal and order, judgement or decree appealed trom. 


RULE 12. PREPARATION OF RECORD ON APPEAL. 


(a) When Commenced. The preparation of the record on appeal shall be beeun 
upon the expiration of the periods herein allowed the parties for filing their directions 
to the clerk or order on objections thereto. Tt shall be completed as expeditiously as 
possible and forthwith transmitted to the clerk of this Court under the hand of the 
clerk and seal of the court from which the appeal is taken. 


(b) Limitation for Filing Record on Appeal. The record on appeal shall be filed 
in this Court in every case within forty (40) days from the time when the appeal was 
taken unless the time be extended by a judge of the court whose order, judement, or 
decree is appealed from, or a Justice of this Court, provided no extension for more than 
10 days shall be granted without notice to the adverse party. 


(©) Type and Spacing. The record on appeal may be printed or typewritten, but 
in either event the lettering shall be black and distinet, type no smaller than small pica, 
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RULES OF PRACTICE IN THE SUPREME COURT 
OF FLORIDA 


ADOPTED DECEMBER 17, 1941, EFFECTIVE APRIL 1, 1942 


Editor’s Note: The proposed amended rules governing procedure in the Supreme Court 
of Florida were published in the December issue of the LAW JOURNAL. Some few changes 
were made and one new rule has been added to the Committee’s recommendation. The LAW 
JOURNAL is republishing the rules as adopted hoping to be of service to the lawyers of 
Florida. 


RULE 1. INTERNAL GOVERNMENT OF THE SUPREME COURT. 


(a) The Suprene Court may hear and determine cases when sitting en bane or 
in divisions. There shall be two permanent divisions of the Supreme Court, Division A 
and Division B. Each division shall be composed of the Chief Justice and three other 
Justices, 


(b) The opinion, order, or judgment of a division shall be the opinion, order, 
or judgment of the Court unless the case involves, (1) capital punishment, (2) the 
determination of a State or Federal Constitutional question wherein shall be brought 
into controversy, the constitutionality of a Federal or State statute, rule, regulation or 
municipal ordinance, (3) where there is a dissent to the proposed judgment of a division 
by a men.ber thereof or the Chief Justice, and (4) where a case is ordered by the Chief 
Justice to be considered by two divisions. Such cases shall be adjudieated by the Court 
en bane, but in all others the decision of a division shall be final. 


(c) When sitting en bane a majority of the Court shall constitute a quorum. When 
sitting en bane or in divisions, the Chief Justice shall preside and be the administrative 
officer of the Court. If the Chief Justice is unable to perform the duty imposed on him, 
the Justice longest in continuous service and able to do so, shall sit and officiate in his 
place. 


(d) If a Justice of any division is absent or disqualified, the Chief Justice may 
assign a Justice of the other division or call in a Cireuit Judge to sit in the cause or 
he may assign the case to the division in which there is no disqualified Justice. All eases 
may be set for oral argument by the Court or the Chief. Justice. 


(e) Each division of the Court may consider and grant or deny applications for 
writs of mandamus, prohibition, quo warranto, certiorari, habeas corpus, or any other 
writ contemplated by Section Five, Article Five of the Constitution; and if granted, 
such writs shall be made returnable according to law. 


RULE 2. WRITS OF ERROR AND RETURN DAYS ABOLISHED—EFFECT OF 
NOTICE OF APPEAL. 


(a) Writ of Error — Appeal Substituted. Relief by writ of error in this 
Court is hereby abolished. All relief heretofore obtained by writ of error shall be obtain- 
able by appeal as in equity, and all law applicable to appellate proceedings at law 
or in Chancery not inconsistent with the rules of this Court shall be applicable to appeals. 
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(b) Return Days Abolished. Return days of appeals are abolished and the date 
upon which the record on appeal is filed in this Court shall be the date from which 
the time for filing motions to dismiss, motions to strike, briefs, ete., shall commence to run. 


(c) Notice of Appeal. Effective Filing. The filing of the notice of appeal with 
the Clerk of the Court whose order, judgment or decree is appealed from shall give the 
Appellate Court jurisdiction of the subject matter and of the parties to the appeal, but it 
shall nevertheless be recorded in the minutes of the court whose order, judgment or 
decree is appealed from. 


RULE 3. MOTION DAY—NOTICE. 


(a) Every Monday shall be Motion Day in this Court. Hearing on all motions 
not otherwise provided for will be had at 9:30 A. M. on any Motion Day provided a 
copy of the motion and notice of the hearing be served on the opposite party five days 
before the day set for hearing. 


(b) No n.otion will be heard on any other day except in emergency. If the Court 
should not be in session on the day set for hearing the motion, it will be heard on some 
future day to be determined by the Court, of which the Clerk shall notify the parties. 


RULE 4. MOTIONS TO QUASH, DISMISS OR STRIKE. 


(a) Time for. Every motion on behalf of an appellee to quash or dismiss 
an appeal, or to strike the record or any portion thereof, must be filed and a copy 
thereof served upon the opposite party within ten (10) days after receipt of a copy of 
the record on appeal by appellee as required by Rule 12(i). 


(b) When Heard. Upon proof of such service and without further notice to the 
opposite party, the Court will hear said motion on the first Monday thereafter, if a period 
of five days has intervened; otherwise on the next succeeding Monday. 


(c) Briefs and Arguments. The parties may file briefs on the motion any time 
before the hearing, at which time they will be permitted to submit oral arguments if they 
desire, but such permission shall not be construed to allow the movant to argue a motion 
to quash based on the ground that the appeal is frivolous, nor shall it prevent the Court 
from dispensing with oral arguments. 


(d) Stay of Proceedings. When a motion is made as provided by this rule, further 
proceedings or the filing of any paper or document in the cause will be suspended until 
the disposition of the motion. When the motion is disposed of, the cause will proceed 
under the rules unless otherwise ordered by the Court. 


RULE 5. EVIDENCE IN SUPPORT OF MOTIONS. 


All affidavits or evidence dehors the record offered in support of any motion before 
this Court shall be filed prior to the hearing thereon, and copies thereof served upon the 
opposite party in time to permit the offering of counter evidence, unless the motion be 
ex parte. 


RULE 6. ATTORNEY AGENT OF CLIENT. 


In all matters relating to the prosecution or defense of an appeal, the attorney of 
record shall be accepted as the agent of his client, and any notice by or to such attorney, 
act of his, or step in the prosecution or defense of the appeal taken by him shall be 
accepted as the act, notice to, or step of the client. 


RULE 7. PROGRESS DOCKET. 
The Clerk shall keep a docket of all cases appealed to or which originate in this 
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Court for the use of the bench and bar. Each ease shall be docketed and numbered 


in the order that the record on appeal or the petition originating the cause is filed in 
this Court. 


RULE 8. HEARING TO BE ON TRANSCRIPT AND ASSIGNMENT OF ERRORS. 


No cause shall be heard until a transcript of the record thereof shall be filed in ae- 
cordance with the rules of this Court, and no assignment of errors will be heard or eon- 
sidered which is not properly based upon the transcript of the record as made up and 
prepared under rules governing the preparation of transcripts of record. 


RULE 9. TAKING RECORD FROM CLERK’S OFFICE. 


No record shall be suffered by the clerk to be taken from his office or the courtroom, 
except by the Justices of the Court or upon the order of the Court. 


RULE 10. ASSIGNMENTS OF ERROR. 


Assignments of error shall be construed liberally so as to permit the Court to consider 
the alleged errors of the trial court. If based on orders, evidence or charges they should 
-be referred to and if based on motion for new trial the grounds relied on should he 
pointed out. 


RULE 11. CONTENT OF RECORD ON APPEAL. 
(1) Assignments of Error and Directions to Clerk. 


(a) By Appellant. Appeals shall be deemed to have been commenced when the 
notice of appeal is filed with the Clerk as provided in Rule 2. Within ten days after the 
notice of appeal is filed, the appellant shall file with the Clerk of the trial court, his 
assignments of error and directions to the Clerk for making up the transcript of record 
on appeal, the latter to designate the portions of the record, proceedings and evidence 
to be included. The assignments of error and directions to the Clerk may be combined in 
one document. 


(b) By Appellee. The appellee shall within ten days after said service is made 
file with the Clerk of the trial court directions designating additional portions essential 
to be included in the record on appeal. 


(c) Cross Assignments of Error by Appellee. The appellee may inelude cross- 
assignments of error with his directions, but the failure of an appellee to file ecross- 
assignn.ents of error shall in no event be construed so as to prevent him from thereafter 
appealing fron: an adverse ruling. 


(d) Additional Directions by Appellant if Cross Assignments are Filed. If the 
appellee files cross assignments of error, the appellant may within five days file further 
directions for making up the transcript. 


(e) Service on Adverse Party. Within the period of time for filing assignments 
of error and directions to the Clerk, the party filing same shall serve the adverse party 
with copies thereof and proof of such service shall be filed with the Clerk and included 
in the transcript of record. 


(f) Stipulation as to Record. In lieu of the directions to the Clerk for making 
up the record on appeal as directed in the preceding paragraphs, the parties may by 
written stipulation filed with the Clerk of the trial court indicate such parts of the record, 
proceedings and evidence as should be included in the record on appeal. 


(2) Record to be Abbreviated. 


(a) Guide to Preparation of the Record on Appeal. The questions raised or the 
grounds of appeal and cross-appeal as reflected in the assignments of error shall control 
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the content of the record on appeal. All pleadings, evidence and other matters not 
essential to the dicision of said questions shall be omitted. Formal parts of all exhibits 
and more than one copy of any document, shall be excluded. Documents shall be abridged 
by omitting all irrelevant and formal parts. 


(b) Penalty. Failure on the part of counsel or others to abbreviate the record 
on appeal as thus required will subject them to the payment of such costs as this Court 
may deem proper to impose. 


(3) Reporter’s Authenticated Transcript. For appellate purposes bills of exception 
and the formal authentication thereof by the trial judge as now required are hereby 
abolished. When any proceedings in the trial court have been stenographically reported, 
within the time for filing directions by appellant, the court reporter shall certify a copy 
of his transcribed notes to the Clerk of the trial court for use in the preparation of 
or as a part of the record on appeal. The trial court clerk shall not be required to verify 
nor shall he make a charge for any stenographie copy furnished and certified by a court 
reporter when physically incorporated in the transcript. The trial court at all times shall 
have power to make such report speak the truth. 


Every reporter’s transcript must comply with the requirements for the transeript 
of record. 


(4) Authenticated Transcript of Trial Proceedings. 
g 


(a) May be in Question and Answer, Abstract, or Narrative Form, or Both. Tf the 


record on appeal includes testin.ony taken at the trial or hearing, it may be in question 
and answer or narrative form or both as the party designating the inclusion may require 
unless the judge ot the trial court shall otherwise direct. Other proceedings directed to be 
included in the record on appeal may be narrated or stated in question and answer form 
or both, or portions may be stated abstractly if in the judgment of the trial court the 
disposition of the cause will be facilitated. Immaterial substance shall be ommitted. 
When any testimony is to be included in the record in narrative or abstract form, the 
party so directing shall prepare and file with his directions a condensed statement in 
narrative or abstract form of such testimony. 


(b) Objections to Narrative or Abstract Statements. When there shall have been 
filed any directions to include any narrative or abstract statement or omit any evidence, 
then any other party may within five (5) days or within the time for filing directions, 
file and serve objections thereto and the reasons for such objections. 


(c) Hearing on Objections. The trial court shall hear and consider such objections 
on short notice and order the evidence placed in the record as it was taken at the trial 
or in a manner to overcome any n.eritorious objections. 


(5) Stipulated Record on Appeal. When the questions presented by an appeal ean 
be determined without an examination of all the pleadings, evidence, and proceedings 
in the Court below, the parties may prepare and sign a statement of the cause showing 
how the questions arose and were decided in the lower court and setting forth only so 
many of the facts averred and proved or sought to be proved as are deemed essential 
to a decision of the questions by the appellate court, together with any assignments of 
error relied on by the appellant or appellee or both. Such stipulated record when certified 


by the clerk and transmitted to the appellate court shall constitute the entire record 
on appeal. 


(6) Appellant May Prepare Record. If the appellant elects he nay prepare the record 
on appeal from the directions to the clerk filed by the parties to the cause. In this event 
the clerk of the trial court shall be entitled to receive a fee only for verifying and certi- 
fying and otherwise making same meet the requirements of these Rules, and he shall 
not certify any record on appeal that does not comply with the rules of this Court. 


FLORIDA LAW JOURNAL 


65 


(7) Several Appeals—One Record. When more than one appeal is taken to the same 
court from the same order, judgn.ent or decree, a single record on appeal shall be prepared 
containing all the matter designated or agreed upon by the parties, without duplication. 


(8) Correcting Record on Appeal. 


(a) Differences as to Truth of Record. Wf any difference arises as to whether the 
record truly discloses what occurred in the trial court, the difference shall be submitted 
to and settled by that court and the record made to conform with the truth. 


(b) Material Omissions Supplied. If anything material to either party is omitted 
from the record on appeal by error or accident or is n.isstated therein, the parties by 
stipulation, or the trial court, either before or after the record is transmitted to the appel- 
late court, or the appellate court, on a proper suggestion or of its own initiative, may direct 
that the omission or misstatement shall be corrected, and if necessary that a supplemental 
record shall be certified and transmitted by the clerk of the trial court. No other pro- 
ceedings shall be necessary in event of a suggestion or diminution of the record. 


(ec) Appellate and Trial Court May Make Record Speak Truth. Both the appellate 
and the trial court shall have power to rule on objections to the contents of the record 
on appeal and to make such order as unto it shall appear proper to pron.ote the admin- 
istration of justice and in order to reduce the volume of the record without injustice 
and yet present to the appellate court the matters complained of. 


(9) Pleadings, Motions, Exhibits, and Other Papers Part of Record. All pleadings, 
motions, exhibits, and other papers properly filed in a cause and upon which any assign- 
ment of error is founded shall be considered a part of the record on appeal, without 
the necessity of authentication, and proceedings in pais may be authenticated by recitals 
in the order, judgment or decree, or by certificate of the Judge or of the Court in which 
such proceedings were had settled after notice. 


(10) Record Presumed to Contain Everything Material. Upon appellate proceedings 
it shall be presumed, unless the record shows to the contrary, that such record transn.itted 
to the appellate court contains all proceedings in the trial court material to the questions 
presented for decision by the appellate’ court. 


(11) Powers of Lower Gourt. After the entry of an appeal and before the record on 
appeal is filed in this court the things required to be done in the lower court and objections 
to things done, including the fixing or extension of time within which they shall be done, 
shall be under the supervision of the lower court, subject to the control of this Court. 


(12) Required Contents of Every Record on Appeal. Every record on appeal shall 
contain the assignments of error, cross assignments of error, directions to clerk, notice 
cf appeal and order, judgment or decree appealed from. 


RULE 12. PREPARATION OF RECORD ON APPEAL. 


(a) When Commenced. The preparation of the record on appeal shall be begun 
upon the expiration of the periods herein allowed the parties for filing their directions 
to the clerk or order on objections thereto. It shall be completed as expeditiously as 
possible and forthwith transmitted to the clerk of this Court under the hand of the 
clerk and seal of the court from which the appeal is taken. 


(b) Limitation for Filing Record on Appeal. The record on appeal shall be filed 
in this Court in every case within forty (40) days from the time when the appeal was 
taken unless the time be extended by a judge of the court whose order, judgment, or 
decree is appealed from, or a Justice of this Court, provided no extension for more than 
10 days shall be granted without notice to the adverse party. 


(c) Type and Spacing. The record on appeal may be printed or typewritten, but 
in either event the lettering shali be black and distinct, type no smaller than sn.all piea, 


| 
& 
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double spaced and margin no less than one inch. Quoted matter shall be indented and 
single spaced. 


(d) Paper and Size. The record shall be printed or typewritten on opaque, white, 
unglossed paper. If printed the folio shall be 6 x 9 inches, or within one-half inch thereof ; 
if typewritten, not larger than legal cap size. 


(e) Pleadings and Orders Designated. Every pleading, order, judgment, or decree 
placed in the record on appeal shall be correctly designated by name or kind in bold type 
at the top thereof without the repetition of the caption of the cause. Indorsements shall 
be omitted unless material to some assignment of error. 


(e. g., not “Order” but “Order Sustaining Den.urrer” or “Order Dissolving In- 
junction,” ete.; not “Demurrer” but “Demurrer to Amended Declaration,” ete. 


(f) Binding, Titles, Volumes. All records shall be bound in pamphlet, and stitched 
if printed, securely fastened if typewritten, with headings in capital letters, subheadings 
in bold type not less than eleven point, and in case the volume exceeds two hundred sheets, 
it shall be bound in two or more folios with not more than two hundred sheets to each folio, 
provided that any fraction of a folio may be included in the first folio if there be but 
one, or in last folio if there be more than one. 


The cover on each volume shail contain the style of the cause, title of this Court, 
title of the court from which the cause was appealed, and the names and addresses of 
counsel, and if in more than one volume, the number of the volumes shall also be stated. 


(g) Preface. Index. In all cases the appellant shall preface the record with a 
complete index, giving in chronological order the date of the filing of each paper, order, 
or instrument in the court below, the name or character of the instrument and the page 
of the record where the same may be found. Deeds, contracts, and the like shall be 
described by the names of the parties thereto; names of witnesses and the pages where 
the testimony may be found shall also be designated. 


(h) Photostatic Copies. No photostatie copy of any record or paper shall be used 
unless it is certified by the trial judge that a faesimile reproduction is essential to the 
consideration of the case because of some peculiarity on the original paper which would 
not be discernible in a typewritten or printed" copy. 


(i) Adversary’s Copy of Record. The Appellant shall furnish or cause to be 
furnished appellee with a copy of the record on appeal and cross-appellant shall furnish 
or cause to be furnished cross-appellee with a copy of that portion of the record required 
by reason of the cross-appeal, which requirements shall at all times preliminarily be 
under the control of the trial court and ultimately under the control of this Court, but 
shall be done within five days from date the record on appeal is filed. 


(j) Copies Filed in Clerk’s Office. When it is made to appear that the service 
of a copy of a transcript on each appellee would work an undue hardship or unreason- 
able expense, the trial court may in lieu of service authorize, after notice, the filing of 
at least one and not more than three copies with the clerk of the trial court for the 
use of appellees. 


(k) Court Reporter’s Certificate. If the authenticated transcribed notes of the 
court reporter are to be embraced in the record on appeal, the certificate of the court 
reporter transmitting such transcribed notes to the clerk of the trial court shall be 
substantially in the following form: 


“Certificate of the Court Reporter. 


“State of Florida ) 
) 


I was authorized to and did report in shorthand the proceedings and evidence in said 
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trial, and that the foregoing pages, numbered 1 to -- inclusive is a true and correct 
transcription of my shorthand report of the proceedings of said cause. 


Court Reporter” 


(1) Clerk’s Certificate. The record on appeal shall be certified to the Supreme 
Court by the clerk of the trial court within five days after it is completed and copy 
furnished appellee. The Clerk’s certifieate shall be substantially ,in the following form: 


“Certificate of Clerk 


“State of Florida ) 
) 
) 
Ob ntinacnbnetdiuliuaes , State of Florida, do hereby certify that the foregoing pages 
1 to ___~ inclusive contain a correct transcript of the record of the judgment in the 
case of 


vs, and a true and correct recital 
and copy of all such papers and proceedings in said cause as appears from the records 
and files of my office that have been directed to be included in said record by the 
directions furnished me. (Pages to inclusive embrace the transcribed notes 
of the court reporter as made at the trial and certified to me by him.)* 


“In Witness Whereof, I have hereunto set n.y hand and affixed the Seal of said 


Court 
of 


If the record on appeal is prepared by or pursuant to stipulation as provided in 
Rule 11 the Clerk’s certificate shall be substantially in the following form: 


“Certificate of the Clerk on Stipulated Record. 


“State of Florida ) 

) 

) 
, State of Florida, do hereby certify that the foregoing pages 
1 to ____ inclusive contain a true and correct transcript of the record of the judgment 


correct recital of the stipulation prepared and signed by the parties to the said cause 
wherein it was agreed that the facts, pleadings, assignments or questions, proceedings 
and recitals therein should constitute the record on appeal and were all that was essential 
for the appellate court to review and adjudicate the questions raised. 


“In Witness Whereof, I have hereunto set n.y hand and affixed the Seal of said 


County.” 
*(Parenthetical matter to be included if applicable.) 


“In Witness Whereof I have hereunto affixed my hand this ---------- day of ae : 
“ 
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RULE 13. SUMMONS AND SEVERANCE ABOLISHED—PARTIES TO APPEAL. 
The practice of summons and severance is hereby abolished. 


Any party who shall feel aggrieved may take an appeal, and all parties to the 
cause, unless they be named as parties appellant, shall automatically become parties 
appellee. Any person or persons taking or joining in an appeal shall be the party or 
parties appellant, and all other parties shall be parties appellee, regardless of the effect 
on such party or parties of any order, judgment or decree appealed from; and as to any 
party against whom a judgment by default or a decree pro confesso shall have been 
entered in the lower court, the cause may proceed ex parte, but this shall not deprive 
any such party from his right to file cross-assignments of error. If any party named 
as appellee desires to join in the appeal, and shall within the time allowed by these rules 
for filing notice of appeal, file his joinder in appeal, he may becon.e an appellant and 
may thereafter, if he desires and within the time prescribed by these rules for such 
purpose, file such additional assignments of error and/or directions to the clerk as he 
may deem necessary. If any party wishes to be dismissed from the appeal and to proceed 
no further, then after five days’ notice to the other parties to the appeal he shall present 
to the Appellate Court a motion for his dismissal fron. the cause. If the court shall 
decide and order that the cause may be decided without such party, he may be dismissed 
and the cause proceed, and such party shall be bound by the decision rendered. 


RULE 14. SERVICE OF NOTICE—HOW. 


Service of all papers and notices required by these rules or by the order of this 
court, may be made by delivering a copy of the paper or notice to the party to be served 
or by leaving the same at the dwelling house in which he resides, with some men.ber 
of the family not less than fifteen years of age; or by delivering the same to his attorney 
or solicitor; or by leaving the same in the office of the said attorney or solicitor during 
usual office hours with a person in charge thereof, or by depositing, securely sealed and 
post paid, in the post office directed to such party or attorney at his usual post office 
address. When service is made otherwise than by an executive officer of this court proof 
thereof shall be made by affidavit. 


RULE 15. USE OF ORIGINAL PAPERS, EXHIBITS AND RECORDS. 


Whenever the trial judge shall deem it necessary or proper that original papers, 
exhibits or records shall be inspected by the Supreme Court, he may order the same to 
be transmitted in such manner as shall seem proper, and this court will in that case 
consider such original instruments in connection with the transcript of the record, and 
as a part thereof. 


RULE 16. SUGGESTING DEATH OF PARTIES. 


(a) Whenever there is pending an appeal in this court and any party thereto 
shall die, the personal representative of the deceased party may voluntarily come in 
and be admitted as a party to the appeal, which shall thereupon be heard and determined 
as other appeals. 


(b) If the personal representative does not voluntarily become a party to the 
appeal as provided in (a), any interested party nay by motion suggest the death on 
the record and move for an order requiring the representative to become a party within 
twenty-eight days or within such time as the court may fix. 


(c) A copy of such order shall be published in some newspaper of general cireu- 
lation in the county of the trial court, provided that personal service of a copy of the 
order upon the personal representatives shall be deemed equivalent to and a substitute 
for publication. 


— 
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(d) If such personal representative shall not come in as required by order of 
the court, the movant, if an appellee, may procure an order of dismissal and if the 
novant be an appellant, may procure an order of revival of the cause against said 
personal representative in order that said appeal might be finally determined. 


(e) If any party to the appeal shall die after the cause has been submitted upon 
final hearing in this court, and before decision rendered, it shall not be necessary to 
revive the suit against the deceased party. 


(f) If an appellee dies and service on parties interested becomes necessary, con- 
structive service as provided by Jaw in trial courts may be substituted if personal service 
cannot be reasonably made. 


RULE 17. GUARDIANS AD LITEM 


The attorneys and guardians ad litem in the court below shall he deemed the attorneys 
or guardians ad litem of the same parties in this court, unless others are duly appointed, 
notice thereof given to the adverse party, and the substitution noted of record. 


RULE 18. APPEALS FROM COMMISSIONS AND BOARDS. 


(a) Appeals to the Supreme Court from any commission or board shall be governed 
by these rules so far as they are applicable. 


(b) The record and briefs shall be prepared and filed as required by the rules of 
this court unless otherwise ordered. Failure on the part of appellant to pursue his ap- 
peal promptly shall be ground for dismissal at his cost. See Rule 19 for advancing these 
appeals. 


(c) Motions to quash, dismiss or strike must be made and submitted on or before 
the day herein fixed for the final submission of the cause. 


RULE 19. ADVANCEMENT OF CAUSES. 


(a) Cases Entitled to Precedence on Final Hearing. Criminal and habeas corpus 
eases, appeals from the Railroad Commission, cases in which the state is the real party in 
interest, and cases which are entitled to advancement by statute or rule of this court, 
may be advanced for final hearing by the court, upon its own motion or upon motion of 
one of the parties. 


(b) Case of Original Jurisdiction, When Entitled to Precedence. No ease of which 
this court may have original jurisdiction will be given precedence over appellate causes, 
unless it be one of public right, or so involving public interests as to require its advanee- 
ment. This rule, however, shall not apply to cases of habeas corpus. 


RULE 20. BRIEFS, WHEN FILED AND WHAT TO CONTAIN. 


All briefs shall be printed or typewritten as provided in Rule 12. Briefs of more 
than twelve pages shall be indexed and prefaced by an alphabetical list of authorities 
cited. The appellant shall within thirty days after filing the transcript, file the original 
and one copy of his brief with the Clerk of this Court and serve one copy on opposing 
counsel. Service on opposing counsel may be by mail or in person, but proof thereof must 
be made to this Court. 


Within twenty days after copy of appellant’s brief is filed, appellee shall file the 
original and one copy of his brief with the Clerk of this Court and in like manner serve 
one copy on opposing counsel. If appellant desires he may within ten days file the 
original and one copy of his reply brief with the Clerk of this Court and in like manner 
serve one copy on opposing counsel. The Court or the Chief Justice may, for good cause, 
extend the time for filing briefs but no other briefs will be permitted except by special 
order of the Court. 
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The brief of appellant shall ‘contain, (1) a history of the case, (2) a statement of the 
questions involved, and (3) the argument. 


History of the Case. The history of the case should be limited to a concise recital of 
the essential facts without argument or undue elaboration. It should state the purpose 
of the litigation, should contain a chronological enumeration of the pleadings (and if 
necessary, a summary thereof), the issues made, and the judgment of the trial court with 
appropriate reference to applicable pages of the transcript. The appellee in his brief 
may point out any error in the brief of appellant and make such additions to the history 
of the ease as recited in the brief of appellant as he may deem essential to the disposition 


of the questions raised, with references to the pages of the transcript which he claims 
support his position. 


Statement of the Questions Involved. The prime or controlling questions to be 
answered shali be stated as concisely as possible without duplication or argument. The 
question or questions of law should be made to appear clearly, and should not be stated 
in the alternative. Each question should be stated and numbered in a separate paragraph 
and should be followed by a statement of whether it was answered in the negative or the 
affirmative by the trial court, or if not answered, it should so state. 


Argument. The section of the brief called “argument” shall contain a division for 
each of the questions involved, to be headed by the question in distinctive type and fol- 
lowed by such discussion and citation of authority as the writer deems pertinent. Specific 
assignments of error from which the questions argued arise should be stated, and if any 
reference to the transcript is made, the page should be given. When opinions of this 
Court are cited, the page and number of both the Florida Reports and Southern Reporter 
should be given. 


This rule shall apply to all briefs filed in this Court except those in bond validation 
proceedings. In such eases appellant’s brief shall be filed with the transeript and ap- 
pellee’s brief shall be filed within ten days thereafter. Failure to observe these require- 
ments shall be ground to strike or dismiss. 


RULE 21. ORAL ARGUMENTS. 


(a) Oral arguments may be heard on any ease appealed to this Court, if seasonably 
applied for. “Applications for oral argument” may be filed by appellant or appellee and 
shall be printed or tyewritten and filed with the Clerk of this Court and a copy served 
on counsel for the opposite party in the same manner that briefs are required to be served. 


(b) A maximum of thirty minutes to the side will be allowed for oral argument 
but this time may be enlarged or contracted as the circumstances of the ease may require. 
The Court may in its discretion require oral argument if not requested, or may dispense 
with it if deemed unnecessary. 


(c) Not more than two counsel to the side will be heard to argue any case except 
by special permission. Extensive reading from books, records, and briefs will not be per- 
mitted. Counsel’s deductions from the evidence may be argued but reading the evidence 
from the record should not be indulged in. 


(d) Counsel in oral argument will be expected to briefly outline the order, judg- 
ment or decree appealed from and the matter wherein it is conceived to be erroneous, and 
the reasons why it is conceived to be right or wrong. 


RULE 22. DISMISSAL OF APPEALS. 
(a) Dismissal of Causes When Settled. 


When any cause pending in this court shall be settled by compromise or otherwise, 
it shall be the duty of both parties to immediatly notify the court of such settlement, and 
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the appellant shall, within ten days thereafter file in the Supreme Court a praecipe for a 
dismissal of the cause, and the same shall be dismissed. 


(b) Voluntary Dismissal of Appeals. 


The appellant, or the appellant and appellee jointly where the appellee has assigned 
errors, may dismiss the appeal at any time by filing with the clerk of this court a praecipe 
for dismissal, and paying the costs of the appeal. 


(ce) Clerk’s Duty. Upon an appeal having been dismissed, it shall he the duty of 
the clerk immediately to certify the fact of such dismissal to the lower court. 


RULE 23. DEPOSIT FOR COSTS. 


(a) In all appeals and in eases originating in this Court the Clerk may require 
a deposit of twelve dollars to cover his fees before the record is filed, provided that 
such charge shall not be exacted in advance in habeas corpus eases, criminal appeals 
in which there is an affidavit of insolvency and in appeals where the State is the real 
party in interest. 


(b) The Sheriff of this Court and his deputies may require their fees for serving 
process in all appeals and in eases originating in this Court to be paid or secured to 
them in advance, provided that sueh charge shall not be exacted in advance in habeas 
corpus cases, appeals in which the State is the real party in interest and criminal appeals 
in which there is an affidavit of insolvency. 


RULE 24. TAXATION OF COST. 


1. For Transcript. In all appellate proceedings where a transeript of record of 
the proceedings in the lower court is necessary, the cost of such transeript reasonably 
incurred may be taxed in the lower court after the filing of the mandate. 


2. (a) Supreme Court Cost—When Taxed by Lower Court. In all appellate 
proceedings the elerk of this court may, in the mandate, assess the parties liable for 
costs reasonably incurred in this court, but in default thereof and upon motion therefor 
the judge of the lower court shall assess such costs, together with cost of transcript of 
record, in the final judgment or decree, or by the entry of a separate judgment not later 
than sixty days after the filing of the mandate. 


(b) Reviewable by Petition. If any party be aggrieved by any judgment for 
costs, said judgment shall be reviewable in the Supreme Court upon petition, provided 
the petition be filed within twenty days after the entry of the judgment. 


(ce) Petition and Notice—Requisite of. Petitions to review judgments for costs 
must set forth with particularity the items of cost allowed by the lower court, the items 
complained of, and a copy of such petition shall be served forthwith upon the party 
adversely affected, with proof of service shown. The adverse party shall file his reply 
thereto within ten days after service on him. 


RULE 25. REHEARING. 


(a) Rehearings must be applied for by petition in writing within fifteen days after 
the filing of the judgment, decree, or order of the Court, unless further time is allowed. 


(b) The petition shall not assume any new ground or position from that taken in 
the original argument or briefs upon which the cause was submitted, and must set forth 
concisely the omissions, oversight, causes or ground on which it is based, and must point 
out specifically in what respect the original opinion and decision is deemed to be erroneous 
in some material matter of law or fact. 
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(c¢) If considered and determined by a division of the court applications for re- 
hearing shall be referred to and disposed of by the division which heard and considered 
the case unless otherwise ordered by the Court or the Chief Justice. If the case was 
considered and determined by the Court en bane, the petition for rehearing shall likewise 
be considered and disposed of. 


(d) <A copy of the petition shall be served upon the opposite party or counsel at 
or before the time of its submission to the Court. It shall not be considered a part of the 
record in the cause unless so ordered or rehearing granted. No argument shall be allowed 
on the petition. 


(e) When a petition for rehearing is denied, the Clerk shall forthwith issue and 
transmit the mandate to the Court below. The petitioner shall not be entitled to file 
any additional petition. 


RULE 26. ISSUANCE OF MANDATE.—CLERK TO NOTIFY. 


(a) Unless by special order the Court shall otherwise direct, it shall be the duty 
of the Clerk upon the expiration of fifteen (15) days from the dismissal, in invitum 
of any cause, or the affirmative or reversal by any judgment, decree or order, to issue 
such mandate or process as may be directed by the Court. If a petition for rehearing 
is filed this time shall be extended until the petition is denied or, if granted, until the 
case is finally determined. The Clerk, on the date of the issuance of the mandate, shall 
record the same in a book kept for that purpose in which shall be noted the date and 
manner of its transmission to the court below. Upon issuance of the mandate to the 
court below the clerk shall return such original papers as may have been transmitted 
to the Supreme Court. 


(b) Clerk to Notify Attorneys of Transmission of—Transmit Adjudication in 
Certiorari. The clerk of this court upon the issuance of any mandate shall notify the 
attorneys or record and upon the final adjudication in certiorari proceedings transmit 
to the lower court a copy of the court’s judgment. 


RULE 27. EXTRAORDINARY WRITS — Mandamus, Certiorari, Prohibition, Quo 
Warranto, Habeas Corpus—AND STAY WRIT. 
1. The provisions of Rule 27 are applicable to Rules 28 to 33, both inclusive. 


(a) When Heard—Notice. All applications for writs of mandamus, certiorari, 
prohibition, quo warranto, habeas corpus, and other writs necessary to the complete 
exercise of the jurisdiction of this Court as authorized by Section 5, Article 5, of the 
Constitution shall be made as herein provided and may be heard any Monday at 9:30 
A.M., provided five days’ notice of such application shall have been given to the adverse 
party and proof thereof filed with the clerk of this court. 


(b) Writs Raising Issue of Fact Not Heard, Appl'cations raising questions of 
fact which will require the taking of testimony to determine will not be entertained. 
(c) Brief Served on Respondent. Copy of every brief required with any appli- 


cation shall be furnished the adverse party. 


(d) If presented in person, not exceeding ten minutes to the side will be allowed 
for argument. If more time is desired the cause will, on application of either party, be 
set for a day certain and the full time given. 


RULE 28. CERTIORARI. 


(a) Petition to be Supported by Transcript and Brief. Application for writ of 
certiorari shall be by petition which shall be accompanied by a certified transeript of the 
record of the proceedings the petitioner seeks to have reviewed or so much thereof as is 
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essential. Unless shown by opposing counsel to be necessary, no other record shall be 
required. The petition shall contain a concise statement of the cause and the reasons 
relied on for granting the writ. It shall also be accompanied by a supporting brief 
prepared in compliance with the rules of this court. 


(b) Respondent to be Served with Petition, Transcript and Brief. Copy of the 
petition, transcript, and brief shall be furnished respondent or his counsel at the time 
notice of application therefor is filed with the clerk of this court. 


(c) Respondent’s Brief—When Filed. The respondent may file his brief in op- 
position to the writ within ten days after he is furnished with copy of petitioner’s brief. 
The petition should be set down under (1) (a) of Rule 27 for hearing on a Motion Day 
occurring atter the time allowed respondent herein to file brief. 


(d) Oral Argument Only When Granted. Unless further proceedings are ordered 
by the court, the cause shall then be finally disposed of without oral argument. 


(*N.B. See separate rule relating to certiorari of interlocutory decrees.) 


RULE 29. PROHIBITION 


(a) Petition for. Application for writ of prohibition shall be by suggestion stating 
the nature of the proceeding sought to be prohibited. The contents of the suggestion 
shall be substantially as required by statute. 


(b) Issuance of Rule. If the suggestion makes a prima facie case, the court will 
issue a rule directed to the inferior court, and any other party respondent joined there- 
with commanding it to show cause on a return day certain why the writ as prayed for 
should not be granted. 


(c) Respondent’s Return and Brief. On the return day so fixed or sooner if de- 
sired, the respondent shall file such appropriate pleadings as he may deem proper, in- 
cluding his brief in support thereof. 


(d) Relators Reply Brief. The relator shall be given not exceeding ten days to 
file his brief at which tine the cause shall be ready for final disposition without oral 
argument. 


RULE 30. MANDAMUS. 


(a) Petition for—Issuance of Alternative Writ or Rule. Proceedings in manda- 
mus shall be instituted by petition setting up as briefly as may be the basis for the relief 
prayed. If the petition makes a prima facie case, the court will issue the alternative writ 
or it may issue a rule to show cause on a return day certain why an alternative writ 
should not be granted. 


(b) Respondent’s Return and Briefs—When. On the return day respondent shall 
plead to the writ as he may deem proper, supporting said plea or pleas with a brief. 


(c) Relator’s Reply Brief. Relator shall be allowed not exceeding ten days to file 
his reply brief at the conclusion of which the cause shall be finally adjudicated unless 
further proceedings may be ordered by the court. 


(d) Necessary Parties. Original petitions in mandamus will not be entertained by 
this court unless a state officer, state board, state functionary, or some other agency 
authorized to represent the public generally is named as respondent. 


RULE 31. QUO WARRANTO. 


(a) By Whom Instituted. Proceedings in quo warranto including informations in 
the nature of quo warranto may be instituted by petition or information in the name of 
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the State by the Attorney General or by any person claiming title to the office or fran- 
chise on the refusal of the Attorney General. 


(b) Governed by Rules on Mandamus. The petition shall conform to statutes on 
quo warranto. The rule as to pleading, filing briefs, and final disposition of cause pre- 
scribed herein to govern mandamus shall apply to and govern quo warranto, 


RULE 32. HABEAS CORPUS. 


(a) Issued by Whom—Governed by Statutes. When application is made therefor, 


writ of habeas corpus may be issued by this Court or any Justice thereof in the manner 
provided by law. 


(b) Notice to Attorney General. If the validity of any statute, criminal law pro- 
ceeding, or conviction is attacked, the notice required herein to the adverse party shall 
be given to the Attorney General. The time for the notice to run may be shortened by 
the Court or Justice issuing the writ but in no case shall it be dispensed with. 


(ce) Respondent’s Return and Briefs. When the 
date shall be set at which time formal return of the officer holding custody of the 
petitioner shall be made in the absence of motion to quash or motion for discharge 
notwithstanding the return, issue shall be joined thereon, and all briefs shall be filed, 
unless additional time shall be allowed therefor. The cause shall then be ready for final 
disposition without oral argument. 


writ is issued, an early return 


RULE 33. CONSTITUTIONAL STAY WRITS. 


(a) After Appeal and Notice. Application for constitutional or other writs neces- 
sary to complete exercise of the jurisdiction of this Court will be entertained only after 
the required notice herein to the adverse party, unless such requirement be modified. No 
such petition will be entertained unless an appeal has been perfected in this Court and 
then it must clearly appear that supersedeas will not completely preserve the Court’s 
jurisdiction. 


(b) Final Adjudication on Merits—When. If it develops on the application for 
the writ that the ends of justice will be best served by disposing of the cause on the merits, 


the Court will so determine and permit counsel to file briefs, but no further argument will 
be permitted. 


RULE 34. INTERLOCUTORY APPEALS BY CERTIORARI. 


(a) IJnterlocutory Appeals to be by Certiorari. All appeals from interloeutory 
decrees as authorized by statute, including orders or decrees after final decree, shall be 
prosecuted to this court by certiorari in the manner provided by the rules relating to 
the constitutional writ of certiorari. This rule shall not preclude the review of such 
orders and decrees on final decree, if found more expedient. 


(b) Court’s Action. Tf on examination of the petition for certiorari, it affirma- 
tively appears that the appeal is frivolous, was not taken in good faith, was taken for 
delay, or is without substantial merit, the writ will be denied, or if having been issued, 
it will be quashed without opinion and the cost imposed on petitioner. Opinions on 
such appeals will be written onty when required to settle the law of the case or when 
shown to be essential or necessary as a guide to the Court and litigants in subsequent 
steps in the cause. 


(c) Oral Argument. Arguments of not exceeding ten minutes to the side will 
be permitted the day application is made. If more time is desired, it will be set for 
a day certain. 
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RULE 35. SUPERSEDEAS OR STAY. 


(a) Motion and Order for, Every appeal taken to this Court shall operate as a 
stay or supersedeas under the following conditions. The party taking the appeal shall 
at that time or at any time prior to filing his record on appeal in this Court apply to 
the court from which the appeal is taken for a good and sufficient bond payable to the 
adverse party, the amount and conditions of which shall be fixed by the Court to whom 
the application is made. If the appeal is from a money judgment or a final decree, the 
stay or supersedeas shall be as of right on posting the bond. 


“Good and Sufficient Bond” Defined, 
to mean 
surety if 


A “eood and suffie‘ent” bond shall be taken 
a bond with a principal and two good and sufficient personal sureties or one 
a surety company authorized to do business in the State of Florida when and 
if approved by the clerk or judge of the lower court or an officer authorized by the 
order granting the stay or supersedeas. 


(b) For Recovery of Money Not Secured. When the judgment, order or decree 
requires or provides unconditionally for the payment or recovery of money, the bond 
shall be payable to the adverse party conditioned to satisfy the judgment or decree or 
any modification not increasing the amount thereof, in full including costs, interest (if 
chargeable), and damages for delay, in event the appeal be dismissed or the judgment, 
order or decree is affirmed. 


(c) For Recovery of Money Otherwise Secured. When the judgment, order or 
decree is for the recovery of money otherwise secured, the bond shall be conditioned 
to pay costs on appeal, interest (if legally chargeable) and damages for delay, together 
with sueh other and further conditions as shall be fixed by the court. 


(d) Other Than for Money. Vf the judgnent is in whole or in part other than 
a money judgment, the amount and condition of the bond shall be determined by the 
court and the elements to be considered in fixing the amount and conditions of such 
bonds shall he the costs of the action, costs of the appeal, interest (if chargeable), dam- 
ages for delay, use, detention and depreciation of any property involved. 


(e) Review of Order When Arbitrary or Unreasonable. In any event, if the bond 
required is deemed to be arbitrary or unreasonable or such as is for any other reason 
not proper, it may be reviewed, modified or discharged by this court on motion on any 
motion day provided five days’ notice thereof be given the adverse party. 


In Certiorari. When it 
petition for certiorari has been or 
court may grant a supersedeas or 
bond conditioned that such petition 
twenty days and to pay all costs, 
stay of proceedings together with 


shall be made to appear to the lower court that a 
is about to be applied for in this Court, the lower 
stay upon petitioner giving a good and sufficient 
shall be duly presented to the Supreme Court within 
damages and expenses occasioned by reason of the 
such other and further conditions as may be fixed 
by the lower court in event the order or judgment of which a review is sought, is not 
quashed, modified or reversed. 

(gz) Judgment Against Surety. By entering into a supersedeas or stay order bond 
given pursuant to these rules, any statute, or order of court, the surety submits himself 
to the jurisdiction of the lower court. After motion and citation his liability may be 
enforced without the necessity of an independent action. 


RULE 36. CRIMINAL APPEALS. 


(a) Writs of Error from judgments in habeas corpus eases as authorized by law 
are hereby abolished and relief by appeal substituted, provided application therefor 
be made as provided in Section 5444, Con:piled General Laws of 1927. 


(b) In eriminal appeals, the judgment of the trial court may be affirmed without 
brief but it will not be reversed if no brief is filed. This Court may review any question 
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raised in brief which appears in the record but ordinarily it will limit its review to 
questions adjudicated by the trial court. If the appeal involves capital punishment the 
sufficiency of the evidence will be reviewed by this Court. 


RULE 37. RECORD IN CRIMINAL APPEALS. 


In all criminal eases, appeals shall be taken as required by Section 290 of the 
Criminal Procedure Act and the record prepared as required by Rules 11 and 12 of 
this Court in so far as they are applicable. The court reporter shall file the original 
and two copies of his transcribed notes with the Clerk of the trial court. To these the 
Clerk of the trial court shall attach a copy of the indictment or information, the pleas 
and such other documents or proceedings as the directions to him require. He shall 
certify the original to this Court as the record in the cause and deliver one copy to the 
Attorney General and the other copy to the attorney for the appellant. 


The transcribed notes of the court reporter in criminal appeals shall be certified 
to the Clerk of the trial court under the same form of certificate as is required for other 
appeals in Rule 11 of the rules of this Court. In certifying the record on appeal in 
criminal cases to this Court, the Clerk of the trial court shall use the same form of 
certificate as is required by him for other appeals by Rule 12 of the rules of this Court. 


RULE 38. CERTIFIED QUESTIONS. 


(a) When Certified. When it shall appear to a judge of the cireuit court that 
there is involved in any cause pending before him questions or propositions of law that 
are determinative of the cause and are without controlling precedent in this State and 
it is made to appear that instruction from this Court would facilitate the proper dis- 
position of the eause, the circuit court may promptly on his own motion or on motion 
of either party certify said question or proposition of law this Court for instruction. 


(b) Limitations on. Only questions or propositions of law that can be answered 
without regard to other issues may be so certified and they must be definitely and concisely 
stated. The certificate will not be employed in a way to affect the jurisdiction of this 
court or the cireuit court but will be limited to those cases in which it will facilitate 
the final disposition of the cause. 


(c) Contents of Certificate. The certificate shall contain the style of the ease, a 
“Statement of Facts” showing the nature of the eause and the cireumstances out of 


which the questions or propositions of law arise, and the “Questions” of law to be 
answered, 


(d) Preparation of Certificate. The certifieate may be prepared by stipulation 
as provided by Rule 11 (5) of the Rules of this Court or as directed by the Circuit 
Judge, upon due notice. When so prepared and signéd by the judge, it shall be endorsed 
and certified to this Court by the Clerk of the Cireuit Court under his official seal. 


(e) Costs of Certificate. If sufficient reason therefor is shown, this Court may 
require the entire record to be sent up and decide the controversy as if it were on appeal. 
The costs of the certificate shall be equally divided unless otherwise ordered by the Court. 
if the entire record is sent up and decision rendered as on appeal, costs may follow the 
general rule. 


(f) Briefs and Argument. When the certificate is filed in this Court, briefs shall 
be filed within fifteen and ten days unless ctherwise directed. Oral argument may be 
granted on application as in other cases. 


RULE 39. 


The violation of any of the foregoing rules shall subject the offending party to 
such penalty as the Court may impose. 
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IT IS ORDERED 


(1) that on and after the Ist day of April, 1942, the foregoing Rules shall supersede 
all rules heretofore adopted relating to appeals to and proceedings in the Supreme Court: 


(2) that of those rules relating to the government of trial court in econ.mon law 


actions adopted April 27, 1936, effective October 1, 1936, the following shall be and 
the same are hereby abolished: 


(Paragraphs (a) and (c) of Rule 89; Rules 91, 92, 93, 94 and 95) 
FORMS 
The Notice of Appeal may be substantially in the form following: 
(Title of Court) 
A B, 
Plaintiff, 
vs. 
C D, et al., 
Defendants. 
NOTICE OF APPEAL 


The defendant, © D, takes and enters his appeal to the Supreme Court of Florida 
to review the order, judgment or decree of the Cireuit Court of 


bearing date the , 19____, entered in the above 
styled cause and recorded in the records of said Court in Book 


Joinder in appeal, authorized by rule 13, may be substantially in the following form: 


(Title of Court) 
AB; 
Plaintiff, 
Vs. 
C D, et 
Defendants. 


JOINDER IN APPEAL 


The defendant, E F, hereby joins in the appeal taken and entered by the defendant, 
C D, to the Supreme Court of Florida by notice of appeal filed in the above styled 


cause on the , 19___-_, to review the order, judgment 
oe of the Court of in said cause, bearing 
OF , 19___-, and recorded in the records 
of said court in Book -_--_- ( PE Saccun (here insert place of record of order, judgment 


or decree appealed from). 


Attorneys for said E F. 


The following as a form of Supersedeas Bond to be required in Criminal Appeals 
is approved by this Court: 
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“STATE OF FLORIDA, 
Plaintiff, 


SUPERSEDEAS BOND 
Defendant. 


KNOW ALL MEN BY THESE PRESENTS that we 


ARG as are held and firmly bound unto 
the State of Florida in the penal sum of $__------------- dollars money of the United 


States of America for the payment whereof well and truly to be made, we bind ourselves, 
our heirs, executors, administrators, and successors, jointly and severally, firmly by these 
presents. 


NOW THE CONDITIONS of this obligation are such, that whereas the said 


at a term of the above named court on the 
19... sconwacted oF tie Ol whereupon a final judgment 
was thereafter made and entered against the said defendant and whereas the said defendant 
being dissatisfied with the judgment and sentence of said Court did on the ~~~~~--- day 
a ee , A. D. 19_-_-~ sue out an appeal to the Supreme Court of 
Florida. 

NOW THEREDPORE, if the said shall diligently prosecute 


his said appeal and in the event that said Appeal be dismissed or the said judgment and 
sentence be affirmed, shall be personally forthcoming to answer and abide the final order, 
sentence or judgment which may be passed in the premises by the appellate court, and 
that in case the cause is remanded that the plaintiff in error shall personally be and appear 
at the next term of the court, in which the case was originally determined, thereafter 
to be held (from day to day and term to term) to answer in the premises and not to 
depart from the court without leave thereof, then this obligation to be null and void 
else to remain in full force, effect and virtue. 


Received, approved and filed this (SEAL) 

Surety 

Clerk Surety 


AFFIDAVIT OF BONDSMEN 


STATE OF FLORIDA 
COUNTY OF 


Before the undersigned authority, who is authorized by the laws of the State of 
Florida to administer oaths, personally appeared __----------------_--__- who, being 
by me first duly sworn says that he is one of the sureties on the annexed bail bond; that 
the following is true and correct schedule, in writing, showing and setting forth a full 
and detailed description of his property and its value, to-wit: 


_~_------------------------~ the defendant in the above styled and entitled cause, was 
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Description : Encumbrances : Its Value 


and that he owns, and is possessed, in his own right and in his own name, of visible 
County in the State of Florida, subject 
to levy and sale under judicial process, equal in value, over and above all his just debts 
and liabilities, and in excess of all encumbrances, to a sum double the amount of his 
liability as surety on such bond; that he has executed as surety other bonds during the 
next preceding six months of the following character, descriptions and amounts on which 
he is now liable, to-wit: 


Description of Bond: Amount: 


and that he owns and possesses, in his own right and fee simple, real estate, situated 
County, Florida, subject to levy and sale under judicial 
process, of a real and substantial value, over and above all encumbrances thereon, and 
over and above all his debts, liabilities and homestead exemptions, including all his liability 
on any and all such bonds previously executed by him and still in force, of at least 
double the amount of the annexed bond, and that a full and complete description of 
all such real estate, together, with all encumbrances thereon, is heretofore stated. 


(Signature of Officer administering oath.) 


INDEX 
Supreme Court Rules 

Rule 
Appeals: substituted for write of 
Appeals nature of, form of 2 (e) 
Appeals from ‘conmissions and: heardé 
Appeals interlocutory certiorari - 27, 28, 34 
Assignment of exrors, appellant, appellee: 8, 10, 11 
Briefs, when filed, contents 20 


| 
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(Signature of Surety) 
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Certified questions 
Certiorari, interlocutory 
Circuit jadee; may sit... 
Chief Justice, duties of 
Clerk’s certificate 
Costs, deposit for 

Costs, taxation of 
Comniissions; appeals from 
Constitutional writs 
Court reporters, duties of - 


Death of party, suggestion of 
Deposit for costs 
Disqualification of 
Dismiss, motions to, time for 
Dismiss, motions, when heard - 
Dismiss, motions, service of - 


Dismiss, motions, briefs and argument _. sobs 
Dismiss, motions, evidence in support of —_. 


Dismissals: 
Directions to Clerk, 
Divisions of court — 
Divisions of court, powers of 


En Bane Court, in what cases 


Extraordinary writs 


27, 


Guardian ad litem __ 
Habeas: corpus... 


Mandanus 
Mandate, issuance of 
Motion days, hearing, notice of _ 


Oral arguments 
Original papers, etc., use of | 


Progress docket __ 
Prohibition 


Quash appeal, motion, ete. 


Records, taking from clerk’s office — 


Records, transcripts of __ 


= 


Records, authenticated, trial proceedings 


Stay of proceedings 
Stay writs... 
Strike, motions to 


Supersedeas 
Summons and severance, 
Summons and severance, substituted rule 


Transcript reporter’s authenticated 


Transcript authenticated, trial proceedings — 


Writs of error, abolished 


Rule 
28, 34 
1 (d) 
€e) 


1 (d) 

2 (b) 4 (b) 
4 (b) 

4 (b) 

4 (c) 

5 


1 (a) (b) 
1 (e) 


1 (b) (ce) 


1(d), 21, 27 


27, 29 
4, 5 
27, 31 
11, 12 
11, 12 
_ 25 
4 (da) 
27, 35 
1, 4, 5 
16 
35 
13 
11, 12 
11, 12 
11 
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SUPREME COURT RULES 


A Diseussion by Justice Terrell at the Fifth Cireuit Law Institute 
m Ocala, February Tth. 


The revision of the Supreme Court Rules as published in the December issue of the 
Florida Law Journal was made by the Rules Committee of the State Bar Association 
at the request of the Supreme Court. They are effective April 1, 1942, and will he 
included in the Florida Statutes soon to be published. 


This is the first complete revision of these Rules since they were modified. Each 
rule has been considered and modified to respond to conditions that precipitate litigation 
at the present. This is material because more than half the litigation now eoming to 
the Supreme Court derives from factual conditions that were unknown when the rules were 
adopted. A few new rules have been added and a few make material ehanges in the 
practice. This diseussion will be devoted to the reasons for the revision and to an 
analysis of such rules as make material changes in the practice. Such a diseussion 
should lighten the labor of the Bar in applying them. 


There is nothing to be gained by tinkering with rules of procedure unless the 
administration of justice is to be improved. No rule of procedure that sacrifices the 
elements of due process can be said to improve the administration of justiee but any 
rule which preserves due process while it expedites the cause and reduces the cost will 
supply a long felt need. In the revision, the Court and the Committee (the labor fel! 
on the Committee) were actuated by these considerations; (1) preserve the elements of 
due process, (2) expedite the disposition of eauses, (3) reduce the cost of litigation, 
and (4) simplify the adjective law by stripping it of the battery of technicolor refinements 
with which it has been cloaked. So numerous and complex have these refinements heeome 
that the trial of a lawsuit must often be preceded by a period of procedural gestation 
that exhausts the litigants’ nerves, means, and patience. 


Procedural refinements are often interesting for the Bench and Bar to mull and 
philosophize about but the litigant and the lay public are about as much interested in 
them as a young college blade would be in a skunk levee. The litigant wants his case 
disposed of as quickly as possible at the minimum expense and he is impatient if it 
doesn’t take this course. If his case is strung out over the years, and when ultimately 
concluded it takes the big end of the proceeds to pay the expense, he is naturally disgusted 
and willing to resort to administrative agencies or any other substitute to administer 
justice. 


I am conscious of a school of thought in the legal profession that is not in sympathy 
with the idea of simplifying or speeding up litigation. I am also aware that there is 
a class of cases with reference to which this is not material but it is also trne that a 
very large percentage of the cases now coming to the Supreme Court by their very nature 
demand prompt consideration if chaos and dissension be averted. Some of these arise 
from seasonal businesses in the tourist sections of the State, others grow out of financing 
and refunding projects in which contracts and the living of large sectors of the population 
are held in abeyance and still others involve the acts of administrative boards and com- 
missions in which the living and business of large blocks of persons is often tied up. 
To unduly delay this class of litigation is not only disastrous but it begets a feeling of 
distrust and lack of confidence in the means provided for administering justice that 
will ultimately destroy it. I am thoroughly convinced that failure of the Bench and 
Bar to meet promptly exigencies of this kind and meet them in a way to inspire the 
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confidence of the public is responsible for the creation of many administrative agencies 
that are now doing a large part of the law business. 


This is a realistic view of a very fundamental question but it is no more realistie 
than the public is demanding. I know of no governmental function that touches the 
public more vitally than the administration of justice and certainly none is clothed with 
a more delicate public interest. The Bench and Bar are trustees of the public vested 
with power to administer this function and I think it follows that if the means provided 
survive they must be executed in a way to inspire publie confidence. We are dealing 
with a practical public that transacts all other business with dispateh and with due regard 
to the expense. It ceases to be tolerant when litigation travels by sixteenth century 
methods all because the Bench and Bar become indiffrent or permit themselves to beome 
entangled in a mesh of procedural technicalities that delays and sometimes defeats the 
very purpose of litigation. 


I do not discount the value of rules of procedure. They are a very important 
incident to the practice; justice can not be administered without them but they should 
not be permitted to become an undue burden and generate into the tail that wags the 
dog. A law suit is nothing more than a process to search out the truth of a controversy 
and formulate a basis on which right and justice may be done between the litigants. 
Rules of procedure are the orderly means to accomplish this result. There is nothing 
sacrosanct about them and when they lead to other than the purpose for which designed, 
they should be corrected or abandoned. So much for the purpose of the rules. Now 
let us consider those that make material changes in the practice. 


Rule 2 abolishes writs of error and provides that all relief heretofore secured by 
that process be hereafter secured by appeal. Rule 2 also abolishes return days for 
appeals and requires the record to be filed in the Supreme Court within forty days from 
the time the appeal is taken. Comment on this change would hardly seem necessary. 
One method of appeal instead of two will make for simplicity and the abolition of return 
days will not only simplify but will remove the chance for falling into technical errors 
such as making appeals returnable on Sunday. 


Rules 11 and 12, (formerly Rule 11), have to do with the content and preparation 
of the record on appeal. Rule 11 embodies more material changes in appellate practice 
than any other rule. In the July issue of the Florida Law Journal, I attempted an 
explanation of Rule 11 but much of what was there said is not now applicable because 
as then in force, Rule 11 had reference to writs of error and appeals including other 
factors incident to appellate practice that have been changed in the revised rules. These 
changes made a redraft of Rule 11 necessary but the redraft contains nothing new in 
major requirements, 


The first essential to an understanding of Rule 11 is to abandon and forget the old 
practice of instructing the clerk to copy the progress docket from one end to the other 
in preparation of the record on appeal. Paragraphs 1 (a) and (b) of the Rule give 
detailed instructions for directing the preparation of the record. It may be prepared 
by the Clerk under the directions so given and certified to the Supreme Court by him 
or it may be prepared and brought up by stipulation of counsel as provided by Paragraph 
5 of the Rule. Tf brought up in the former manner, it must be abbreviated as directed 
by Paragraph 2 (a) of the Rule and such portions as have heretofore been embraced 
in the bill of exceptions is required to be brought up under the court reporter’s certificate 
as directed by Paragraph 3 and must not be verified and a charge therefor made by the 
clerk of the cireuit court. 


Rule 11 also does away with the old requirement of an authenticated bill of excep- 
tions, provides for cross assignments of error in law and equity and abolishes the formal 
practice of diminution of the record by a more simple and elastic means of correcting 
the record. It enlarges the power of the trial court over the record and provides that 
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when the parties appellee become so numerous that serving a copy of the record on each 
of them will become unduly burdensome, the appellant may file not exceeding three 
copies in the clerk’s office for their (appellees’) use. 


Rule 12 has to do with the physical preparation of the record and does not require 
comment. It is the belief of the Court that if the requirements of Rules 11 and 12 are 
strictly observed, the costs of records will in the ageregate be reduced thousands of 
dollars and the labor of the Court greatly reduced, all of which will make for simplicity 
and dispatch of litigation. Records frequently come to this Court containing four or 
five times as much matter as is required to answer the questions brought up. It is a 
little less than criminal to burden litigants with this expense. The stipulated record is 
perhaps the easiest way to remedy this and should be followed in all cases in which there 
is no controversy about the facts. It could in the interest of litigants be followed in 
others. 


Rule 13 abolishes the old practice of summons and severance and provides a simple 
and expeditious means for joining and eliminating parties appellant and appellee in 
appellate proceedings. This rule will relieve endless trouble caused by the ambiguities 
of the old rule where the parties to a cause were numerous and some wanted to appeal 
while others did not. 


Old Rule 27 is now Rules 27 to 33 inclusive, but is not materially different in purpose, 
scope, or language. It prescribes the practice in habeas corpus, mandamus, certiorari, 
quo warranto, prohibition, and other writs provided by Section Five of Article Five 
of the Constitution. The Committee thoueht that breaking the old rule down into a 
separate rule for each remedy would simplily the practice. 


Rule 34 requiring appeals from interlocutory decrees to be brought up by certiorari 
is slightly amended. This rule has very materially expedited these appeals and from 
the standpoint of the Court has proven a marked improvement to the practice. 


Rule 35 relating to supersedeas abolishes the old practice of requiring the appellant 
to secure a copy of the transeript and apply to the Supreme Court for a supersedeas 
bond when taking an appeal. Under the new practice, the appellant may make appli- 
cation to the circuit court for such a bond any time before the appeal is perfected and 
if an unreasonable bond is required, he may on petition to this Court have it modified. 


Rules 36 and 37 have to do with the procedure and preparation of the record in 
criminal appeals. Rule 36 regulates the manner of taking the appeal and Rule 37 has 
reference to the preparation of the record. It requires the court reporter to file three 
copies of his transcribed notes with the clerk of the circuit court to which the latter 
attaches the indietment or information and pleas and then certifies the original to this 
Court, one copy to the Attorney General and the other copy to counsel for appellant. 
The Clerk is not required to verify the record and is not permitted to charge for it. 
This procedure will simplify criminal appeals and since all come up under pauper’s 
oath, it will save the counties thousands of dollars in getting these records to the 
Supreme Court. 


Rule 38 is new and provides in substance that when a cireuit judge finds himself 
confronted with a legal question in a cause pending before him that is controlling and 
without precedent in this State, he may certify it to the Supreme Court for advice. It is 
much like the procedure for certifying questions to the Supreme Court of the United 
States under Rule 27 of that Court. 


This rule will have a limited application but in cases where applicable, it will serve 
a very useful purpose. I am inclined to the view that its most beneficial use will be 
in the settlement of questions of procedural law that have in instances reached this Court 


several times before the merits of the case were finally settled. It may also be employed 


to adjudicate statutes of limitations and other confusing statutes that may arise. It cannet 
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be employed in a way to affeet jurisdiction and will require interpretation in the light 
of conerete cases to determine its bounds. 


Other rules have been slightly modified with the view of tailoring them to present 
practice conditions but I do not consider a discussion of them essential as they make 
no material changes in the practice. I have examined the rules of every supreme court 
in the country and I do not believe any of them is better adjusted to conditions that 
give rise to litigation at the present. I am convinced that with the sympathetic coopera- 


tion of the trial bench and the bar they will simplify, reduce the expense of, and expedite 
the administration of justice. 


They will strip the appellate practice of its sixteenth and seventeenth century 
technique and clothe it in a technique attuned to present conditions for administering 
justice. A twentieth century lawyer is just as much hampered in the administration 
of justice with seventeenth century tools as a twentieth century doctor would be in the 
application of therapeutics by seventeenth century standards. Technique in the admin- 
istration of justice doesn’t change as abruptly as styles in ladies’ hats but if it doesn’t 
change to meet the factual situations that precipitate litigation, the practice of law 
becomes a nightmare to the litigant and a sore spot on the social fabric. Publie confidence 
in the means provided is dethroned and there is enthroned in its place publie skepticism. 
The product of this is administrative agencies, arbitration tribunals or any other subter- 
fuge to avoid litigation. 


ACCEPTANCE OF LAW LIBRARY BUILDING 


By DEAN HARRY R. TRUSLER in Accepting the New Law Library Building 


Pardon me if I do not trust to the spur of the moment; | have found that the 
moment sometimes forgets its spur. 


1 wish to extend a word of hearty and sincere welcome to this gracious audience. 
For years I have given a rather extended and hilarious greeting to our law alumni. 
What I have said then, I feel now. I will not elaborate, for I wish us to think of the 
most significant event in the history of this college since the acquisition of its original 
home twenty-seven years ago. I refer to the completion of the modern, well-equipped, 
five-story fire-proof Law Library Building with a capacity of 60,000 volumes and study 
space for 150 students at one time. 


I might say that the acquisition of this admirable building is the consummation of 
a dream. Perhaps you would understand me better if I said it is the end of a nightmare. 
We really needed the building. Lack of book space and study space has given us more 
worry and concern than any other problem. It has threatened our good standing with 
the Association of American Law Schools and exhausted our ingenuity. We packed 
the library room so full of books that the floor sank. We took the classroom downstairs 
for the overflow and the wall eracked. And in my troubled dreams I saw us run out 
of the building by the ever increasing herdes of books, and teaching in the open air. 
It was a nightmare, not beeause we had so many books—we stand low among the law 
schools in this respeet—but because we lacked space for what we had. Now we have 
space; the dream of space, allowing the untrammeled development of the library, has 
come true. 


Many people have our appreciation and gratitude for their part in this building: 
The Board of Control for authorizing the project and allowing us to furnish it ahead 
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of regular time. The federal government for advancing money for it through the WPA. 
The President of the University for his untiring energy in cutting through red tape and 
pushing it to completion. The University architect for his skilful designing; and many 
others who have contributed so well to make the building what it is today. 


All these we thank and would have them rejoice with us in the work of their hands. 


Our pleasure in securing this building is enhaneed by the dedieation of the entire 
plant to the memory of Judge Nathan P. Bryan. Since the organization of the College 
in 1909, he has been rightly regarded as the father of the law school. His interest in 
it continued throughout his life. As Judge of the Cireuit Court of Appeals, he selected 
our graduates as his law clerks. 


It was not my good fortune to be intimately acquainted with Judge Bryan. Leaving 
to others more familiar comment, I recall that he was born in Orange (now Lake) County, 
Florida, in 1872. He took his A. B. degree from Emory College in 1893; his LL. B. 
from Washington and Lee in 1895. Admitted to the Florida bar the same year, he was 
first Chairman of the Board of Control, 1905,9; U. S. Senator from Florida, 1911-17; 
and Judge, United States Cireuit Court of Appeals, Fifth Judicial Cireuit, from 1920 
until his death in 1935. In the thirty-three years I have lived in Florida, I have heard 
many speak of Judge Bryan, but never a word of criticism. Always there was an under- 
lying conviction of his personal and professional integrity, his outstanding force, vision, 
statesmanship, and wisdom. 


From personal observation I can say that Judge Bryan had a keen and penetrating 
mind that took a direct course to the heart of anything he considered. THe had that 
simplicity of word and bearing which characterizes the great. One felt his presence, 
one felt his probity, one felt in him a reserve force behind his words and something finer 


than anything he said. He inspired confidence, he created events, and he brought this 
law school into being. 


A wise man was asked: “What is the best thing the fathers left the country?” He 
replied: “Their character. Wealth, power, wit, will not preserve it. Nothing but the 
spirit will preserve it—nothing but character.” In the last analysis, character is the 
secret of Judge Bryan’s extraordinary influence and power; and in the long years ahead 
I can ask nothing hetter for this law school than character, character like that which 
begot it. 


In a machine age I hope we shall never forget that man is greater than the machine 
he makes. In the clash of ideologies and general disillusion, I hope we shall always 
have a belief to tie to. In the unrest and tension of our lives, I hope we shall never 
doubt that law and order pay. In the attacks upon the verities of life, I hope we shall 
never scoff the white light of that idealism ealled justice. If we fail these hopes, we 
shall be false to our past and to the past of the race. We shall lack character. 


The past of the race should steady and enlighten us; and this leads me to emphasize 
what our new building is. It is not a collection of offices or classrooms; it is a house 
for our books; it is the body of the law library. The hooks are the spirit. In an age 
of radio, newspapers and magazines, it is easy to give lip service to libraries and yet 
think lightly of them as the repositories of out of date information. But knowledge is 
like an iceberg. About six-sevenths of an iceberg is under water. So, much of knowledge 
is under the waters of the past. We ean not understand knowledge any better than 
rightly interpret what is, without knowing what has gone before. A large part of all 
libraries is a record of the past. The value of such records is shown by the fact that 


when the Northern hordes swept over Europe they destroyed the libraries, and the Dark 
Ages followed. 


Tt is most fortunate that our library is so near and so accessible to our students, 
for the study of law is the study of books to ax. extent unknown in other sciences. Law 
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students need to live with law books, to get the feel of them, to get the practice as well 
as the theory of using them, to get the habit of investigation and of taking nothing for 
granted. Such familiarity with the tools of the profession makes not only lawyers but 
educated men, for the rich and varied life of the past is reflected not alone in general 
libraries but in law libraries as well. 


In law books can be found the recorded thoughts, habits, practices, and feelings of 
people of different lands and times. They are found in the suits they brought, the evi- 
dence supporting them, the opinions of judges, and the laws they developed just as truly 
as they are found in songs, poems, plays, and novels. Law books contain much of the 
experiments and experiences of the race. How does a scientist begin his experiments? 
By reading all he can find on the subject under investigation. As Sir Isaac Newton said: 
“If I have seen farther than others, it has been by standing on the shoulders of giants.” 
So a lawyer today may say: “If I have seen farther than others, it has been by standing 
on the shoulers of Coke, Littleton, Bracton, Ellesmere, Hardwick, Hale, Holt, Mansfield, 
Westbury, Pollock, Blackstone, Kent, Story, Marshall, and a host of others.” Thanks 
to the makers and the keepers of records, we meet the tasks of today and tomorrow 
with equipment accumulated by the effort and experience of all mankind. 


Mr. President: In behalf of the College of Law, T have the honor gratefully to 
accept the Law Library Building—the body of the law library—trusting the body and 
the spirit may be one in unity, each worthy of the other, and hoping that the whole 
plant may in some degree reflect the character, the intellectual honesty and the high ideals 
of the great man in whose memory we dedicate it. 


HOLLYWOOD BEACH HOTEL 


Site of 1942 Convention, April 23-25 


No more important duty confronts the American lawyer at this 
time than that of improving our processes of administering justice. 
Supremely important, of course, is the duty of providing for the 
physical defense of the country; but we are in danger from foreign 
ideologies as well as from the force of totalitarian powers.—Judge 
John J. Parker. 
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Editorial 


A FIGHT FOR SOMETHING 


Whether you realize it or not—your country is at war. Every man, 
every woman, every child and every home in America will feel its grim 
touch. The proverbial smugness of America will not save us in this 
gigantic struggle. Just as our boasted isolation did not save us from a 
brutal attack, just so our isolation will make this war more difficult and 
more expensive. It is no longer a defensive war—it can not be won by 
defensive tactics. Victory can only come by all of us realizing that this 
is not the other fellow’s war but that it is your war, that it’s my war, 
that it is our war. There is a place of service for every man, woman 
and child. Of course, the actual fighting will be done by men with planes 
and ships and submarines and cannons, all with deadly bullets and devas- 
tating bombs, but the jobs of those who stay at home are nearly as im- 
portant—just less spectacular. 


The Nation has not yet seen, felt nor imagined the full and awful 
consequences of this mighty conflict. While we slept in a fool’s paradise 
the enemy was working and planning our destruction. While the isola- 
tionists and apostles of disunion were proclaiming that it couldn’t happen 
to us, it did happen, in all of its diabolical fury. While our defense pro- 
gram lagged and our politicians bungled, the Nation was left at the mercy 
of the bloodthirsty war lords of Germany and Japan. 


Every day our blood is made to boil as we read the newspapers 
and hear the radio tell of the fall of Singapore, the impending doom of 
Java, Burma and Rangoon, and the dangerous plight of the cornered but 
gallant forces of General MacArthur in the Phillipines. Our imperiled 
but brave soldiers, sailors and marines at Wake Island, Manila and Guam 
were ill equipped and had to get along without aid and reinforcements 
from us. We failed them in their hour of desperation. 


But this is water over the dam now. Whatever mistakes have been 
made, have been made. They can only be overcome by a united nation 
working as one man to do the job of winning this war. 


Nothing short of total national unity will win this war. The full 
cooperation of the entire family unit will be necessary in getting this job 
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done well. While some go to the front to fight, others must keep the home 
fires burning. Some must be the guardians of our towns and cities. Some 
must keep the food and equipment supplied. Some must keep the supply 
lines open and running to our men on our far flung battle lines. 


In this war we face the greatest combination of gangsters, backed 
up by the greatest military machine the world has ever seen—ruthless, 
brutal, heartless barbarians, as was so clearly demonstrated at Manila 
and Pearl Harbor. Ours is a colossal task, but, as Mr. Winston Churchill 
said before our Congress a few weeks ago, “What greater calling could 
there be than to defend ourselves against such brutal forces and to fight 
for the liberation of poor and unfortunate people all over the world?” 

I venture to urge this thought. I believe the reason Germany and 
Japan have done such an efficient job of fighting this war—has come 
from the fact that from their viewpoint they are fighting for something 
rather than against something. I know the bitterness you feel against 
Japan for her perfidy. I know you are against Germany because of the 
ruthlessness of her broken work and inhuman conduct. I feel the same 
as you do. Notwithstanding these things, we can win this war more 
certainly and quickly if we will fight for something rather than just fight 
against Germany and Japan. 


We have our American way of life. We have our American freedoms. 
We have our American rights of property and person. We have our 
American right to work and keep the wages resulting from the sweat 
of our brows. We have our American liberties, the right to our homes 
and our property and privileges of rearing our children amidst these 
precious heritages. Do we believe these things worth preserving? Do 
we believe these things worth fighting for? Some men have believed 
them worth dying for. 


Let us hope but few will be called upon to die in this war. A united 
Nation and the cooperation of every home will lessen the number of those 
who will lose their lives. Many inconveniences will be suffered by you 
and me while we stay at home and try to support your boy and mine 
as he faces the enemy on the firing line. But it is far better and easier 
to suffer a few inconveniences at home than to fail him in his hour of 
peril. 


The lawyers of Florida will not fail. They will do their part in 
helping to win a glorious victory for right and justice. 


LAWYERS AND TIRE RATIONING 


Some of our fellow editors have taken the LAW JOURNAL to task for 
an article carried in the news section of the February issue on the above 
subject. This was a contributed article and did not represent any action 
of the Florida State Bar Association. Newspaper men know that unless 
an article appears as an editorial that it does not necessarily express the 
view of the editor or of the publication in which it appears. 


The article merely pointed out that surveys of highway departments 
show that the average annual mileage of lawyers is 12,898 miles, of the 
physicians 12,932 miles, insurance and real estate salesmen 12,618 miles, 
and traveling salesmen 18,791 miles. It pointed out also that many at- 
torneys live at great distance from county seats where most of their law 
business is transacted. This article did not suggest a general exemption 
of attorneys but only some proper allocation of tires to attorneys with 
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offices at unusual distances from the court house. While physicians as 
a class are exempt, nobody will dispute that many city physicians make 
but little use of their cars in actually traveling to see their patients. Their 
work is done either in the office or the hospital. 


Certainly, lawyers are as patriotic as any other group of men found 
in America. Already a high percentage of Florida lawyers have gone 
into the armed service of their country, while nearly all of the others are 
active in home defense matters and in activities designed to help win 
the war. It has always been so and is so now. 


We had expected a more understanding and sympathetic reading of 


the little article than it apparently received at the hands of some of our 
brother editors. 


A PROPOSED BILL AUTHORIZING THE SUPREME 
COURT TO CONSOLIDATE THE BAR 


AN ACT Relating to Attorneys at Law and Authorizing the Supreme 
Court of Florida, After Public Hearings, Pursuant to Notice in Form 
and Manner as It May Prescribe, (a) to Prescribe Rules and Procedure 
for Disciplining, Suspending and Disbarring Attorneys at Law; (b) to 
Define the Practice of Law; (c) to Create an Organization to be Known 
as the Florida State Bar and to Require all Persons Practicing Law in 
this State to be Members Thereof and Pay Such Annual Dues as May 
be Fixed by said Supreme Court; to Provide for the Repeal of Laws in 
Conflict with Any Rule Promulgated Hereunder. 


BE IT ENACTED BY THE LEGISLATURE OF THE STATE 
OF FLORIDA: 


SECTION 1. The Supreme Court of Florida, after public hearings, 
pursuant to notice in form and manner as it may prescribe, is hereby 
authorized: (a) to prescribe rules and procedure for disciplining, sus- 
pending, and disbarring attorneys at law; (b) to define the practice of 
law; and (c) to create an organization to be known as the Florida State 
Bar to act as an administrative agency in the enforcement and carrying 
out of rules promulgated hereunder and otherwise to aid in the improve- 
ment and enforcement of laws, the administration of justice, and the 
promotion of the public interest, and to require all persons practicing 
law in this State to be members of said Florida State Bar and pay such 
annual dues as may be fixed by said Supreme Court. 


SECTION 2. Nothing in this act shall be taken to refer to or 
affect the Florida State Bar Association. 


SECTION 3. As of the effective date of any rule or amendments 
promulgated by the Supreme Court of Florida pursuant to this Act, all 


laws and parts of laws in conflict therewith shall be and are hereby re- 
pealed. 


SECTION 4. This act shall take effect upon its becoming a law. 


—Committee on Integration, 
Calvin Johnson, Chairman 
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OFFICERS AND BOARD OF GOVERNORS: 
ROBERT R. MILAM, President ED R. BENTLEY, Executive Secretary 
WARREN JONES J. VELMA KEEN J. TOM GURNEY JOHN DICKINSON 
PAUL D. BARNS MILLARD F. CALDWELL W. O. MEHRTENS 


GREAT CONVENTION BEING PLANNED 


APRIL 23: CONFERENCE OF DELEGATES OF LOCAL BAR ASSOCIATIONS 
Evening Dinner Dance. 


APRIL 24: CONVENTION PROGRAM 
Junior Bar Conference. 
Judicial Section. 
Criminal Law Section. 
Interesting and timely addresses, Dean Roscoe Pound and others. 
Afternoon of golf, fishing and sight seeing. 
Dinner Dance. 


APRIL 25: BUSINESS SECTION 


Address by President Armstrong and others, including an outstanding 
military character. 


Annual Banquet with ONE after dinner speaker. 
Floor show and dancing. 


Full Program in April Journal. Plan to be present or be sorry. Magnificent hotel 
with most attractive rates and best food to be found in America (broad 
statement—but come and be convinced). Everything going on will be 
under one roof. 


or the Law Journal. 
or the laws in general. 


THE FORUM 


Some members of the Association may, from time to time, wish to make suggestions 
to the Association or may have some criticism to make of the Association, its activities, 
Others may have comment to make about the courts, procedure, 

Feeling that there may not always be an opportunity for the 
member to get his view before the proper committee or that some public discussion 
may be desirable, the Editor offers to print all worthwhile letters. 
be made to answer all pertinent questions relative to the activities of the Association. 
Address all correspondence to Editor, Florida Law Journal, Cochrane Building, Lake- 


land, Florida. 


Since the administration of justice is primarily the duty of the 
lawyer, it is his responsibility to see that the procedure of the courts 
keeps step with progress in other lines—Jndge John J. Parker. 


An endeavor will 
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VOLUSIA COUNTY BAR ASSOCIA- 
TION met on February 26th. The main 
question up for discussion was the possi- 
bility of establishing branch offices of both 
the probate and cireuit courts in Daytona 
Beach. 


THE SECOND JUDICIAL CIRCUIT 
BAR ASSOCIATION held its Legal In- 
stitute and annual meeting at Wakulla 
Springs on February 21st under the leader- 
ship of their Cireuit Institute Committee, 
T. J. Ellis and John W. Henderson of the 
FSBA Committee and John Ausley as 
toastmaster. 

Around 60 lawyers heard T. J. Te Selle 
of the University of Florida Law School, 
Evan T. Evans, Jacksonville, and Fred M. 
Burns, Assistant Attorney General. 

Officers elected for the ensuing year 
were Judge A. L. Porter, Crawfordville, 
president; Senator Jay A. Shuler, Apa- 
lachicola, vice-president; A. Frank O’Kelly, 
Tallahassee, secretary. 

At the evening meeting short talks were 
made by U. S. Judge Curtis L. Waller, 
Judge Rivers Buford, E. Harris Drew, 
West Palm Beach, Attorney General J. 
Tom Watson, and J. Velma Keen, repre- 
senting President Robert R. Milam. 


MANATEE BAR ASSOCIATION is 
conducting an extensive program of lee- 
tures by lawyers to the high schools of the 
county. 

This Bar held a meeting on February 
12th and heard A. B. Rowe on “The Rela- 
tion of the Legal Profession to the Present 
Crisis.” 


TAMPA-HILLSBOROUGH BAR AS- 
SOCIATION met en February 6th and 
heard Theo T. Turnbull of Monticello dis- 
euss Constitutional Government. 

The Association received a recommenda- 
tion from its special committee to tender 
its services to the Cireuit Court Commis- 
sion in opposing before the Supreme Court 
the reinstatement of Leo Stalnaker whose 
license was suspended some years ago. 


FIFTH JUDICIAL CIRCUIT BAR 
ASSOCIATION under the leadership of 
J. W. Hunter, of Tavares, held its Legal 
Institute in Ocala on February 7th. 

Justice Glenn Terrell, President Robert 
R. Milam, Raymer Maguire and Wm. H. 
Rogers appeared on the program. 


PALM BEACH COUNTY BAR AS- 
SOCIATION heard Vojta Benes, brother 
of the late president of Czechoslovakia, at 
its meeting on February 16th. His subject 
was “Czechoslovakia in the Stone Ages and 
the Political Set Up in Central Europe.” 
Judge H. L. Sebring, of the Eighth Ju- 
dicial Cireuit, was a guest. Culver Smith, 
president, presided. 

Resolutions were passed on the death of 
Seward C. Kearly, recently deceased. 


THE ST. PETERSBURG BAR AS- 
SOCIATION met on February 10th and 
heard a round table discussion on the Ad- 
ministration of Stocks lead by trust offi- 
cials of the city’s three banks, Thomas 
Dunn, W. L. Harbin and Robert W. Cohoe. 
Judge H. L. Sebring, of Sebring, was a 
guest of the meeting. 

George Saltsman will discuss the 1941 
real estate laws at the next ‘meeting. 


ST. LUCIE COUNTY BAR ASSOCIA- 
TION held its Legal Institute at Fort 
Pierce on February 28th. The speakers 
were Judge Paul D. Barns, T. J. Te Selle, 
Justice Elwyn Thomas. 


HOW IS THIS FOR PATRIOTISM 
AND PROFESSIONAL LOYALTY? 


W. A. Sheppard, Fred Mellor and Frank 
C. Alderman, Sr., Ft. Myers attorneys, have 
volunteered their services to the Lee County 
school board, taking turns each month, with 
the understanding that the regular $50 a 
month will be paid to Mrs. Lynn Gerald. 


Her husband, school board attorney, has 
been called to service as a second lieutenant. 
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Lawyers in the Armed 
Forces 


FLEMING BOMAR, of the firm of Me- 
Cune, Hiaasen & Fleming, Ft. Lauderdale, 
has reported for active duty at Fort Bragg, 
North Carolina. 


PHIL O’CONNELL, State Attorney of 
the Fifteenth Judicial Cireuit, has reported 
for active duty at the Army Air Base, 
Charlotte, North Carolina. Charles B. Ful- 
ton will serve in his stead until his appoint- 
ment becomes effective, after which Repre- 
sentative Russell O. Morrow will be named 
by Governor Holland as State Attorney. 


ROGER BARKER, Orlando attorney, 
is on active duty at the Orlando Air Base 
as second lieutenant. 


LAMAR SARRA, of the firm of 
Shackleford, Farrior & Shannon, Tampa, 
has reported for active duty with a com- 
mission as first lieutenant. 


CAPTAIN MORRIS M. GIVENS, who 
served as captain of infantry in France 
and with the American forces on the Mex- 
ican border, has reported for active duty 
at Atlanta, Georgia. 


ALLEN E. SMITH, New Smyrna Beach 
lawyer, who was serving on the Alexander 
Hamilton, has not been heard from since 
the torpedoing of that vessel. 


CHARLES RAY CAMBRON, Ocala, is 
an Ensign in the United States Navy and 
is with the Communications Division, 
Washington, D. C. 


LT. CARRINGTON GRAMLING has 
reported for active service in the U. S. 
Coast Guard. 


COUNTY JUDGE CHARLES CC. 
MATHIS of St. Johns County, first lieu- 
tenant, has reported to Fort Meade, Mary- 
land. 


WAREING T. MILLER, Chairman of 
the Palm Beach County Democratic Com- 
mittee, has received orders to report to 
Morrison Field as an infantry lieutenant. 


FRANCIS C. GATES, Manatee County, 
has enlisted in the Army Air Corps, and 
is stationed at Drew Field. 


Changes in Law Firms 


The firm of Fleming, Hamilton, Diver, 
Jones & Scott has announced that it has 
been succeeded by the firm of Fleming, 
Jones, Scott & Botts, composed of Francis 
P. Fleming, Warren L. Jones, Charles R. 
Scott and Guy W. Botts, with offices 
retained in the Barnett National Bank 
Building, Jacksonville. 


They Tell Me That— 


JUDGE FRANK SMITH, Orlando, has 
been elected head of the Stetson Alumni 
succeeding E. Harris Drew. Ralph E. 
Odum, an attorney of Lakeland, was re- 
elected secretary. 


DAVID J. LEWIS has been elected 
president of the Duval County Legal Aid 
Association succeeding Elliott Adams. 


PAUL HARRIS, distinguished attorney 
of the Chicago Bar and founder of Rotary 
International, was a guest of the Lakeland 
Rotary Club on the 37th anniversary on 
February 23rd. 


CIVIL SERVICE EXAMINATIONS 
FOR LAWYERS NOT HELD 


It was announced in the last issue of 
the Law Journal that examinations would 
be held for lawyers seeking civil service 
rating on March 23rd, but due to the fail- 
ure of Congress to make any appropriation 
the prospective examinations have had to 
be indefinitely postponed. It is evidently 
the old story of Congressmen wanting to 
keep as much pie as possible for their 
political friends. A few letters might help 
the situation. 


NEW MEMBERS 


The following have been either elected 
to membership or reinstated: Mareus F. 
Brown, George W. Geiger, J. A. Fitz- 
simmons, C. L. MeKaig, D. C. Smith, 
Dwight L. Rogers, Mary Ames Buckles 
and Walter Warren. 
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Case Comments 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 
Dean Thomas F. Lambert, Stetson 
James W,. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of Nathan P. Bryan College of Law, University of Florida 


DEED ON CONDITION SUBSEQUENT—WORDS CREATING—RIGHT TO 
CANCEL IN EQUITY FOR BREACH OF CONDITION—GRANTEE’S RIGHT TO 
REIMBURSEMENT FOR EXPENSES—The plaintiff deeded his home to his daughter, 
the defendant, upon the express condition that if she failed to support and maintain 
him during the balance of his life, the property would revert to him. He continued 
to live in the home, and the defendant, although not living there, provided for him for 
some time, and then discontinued the furnishing of support. Thereupon, after his offer 
to accept a monthly payment of money by way of support was rejected, the plaintiff 
brought this bill in equity to cancel the deed for breach of the condition subsequent. 
A decree was granted cancelling the deed upon condition that the plaintiff reimburse 
the defendant for moneys expended in connection with the property. From this decree, 
the defendant appealed. Held, the evidence supported the findings, and the decree was 
equitable, except in its failure to grant reimbursement for money spent in support of 
the plaintiff. Villafranca v. Cotitia, 3 So. (2d) 397 (Fla. 1941). 


The awarding of relief to the grantor in cases of this nature is supported by the 
great weight of authority in America.'. The general and oft-repeated maxim is that 
equity will not aid a forfeiture.2 But the class of cases wherein an aged parent renders 
himself helpless by conveying his property to a child, are quite generally recognized as 
containing special equities and as constituting an exception.2 The cases wherein equity 
refuses to aid a forfeiture are almost without exception those where monetary damages 
for the breach may be measured. Money could not compensate the aged parent for the 
filial care and tender mercies he is entitled to expect from the agreement for his support.® 
Forfeiture may be obtained even where the conveyance is absolute, when the consideration 
is support.¢ The ground of jurisdiction is constructive fraud, which is imputed from 
the grantee’s retention of the property without furnishing support.? The right to have 
a forfeiture declared is even clearer where, as here, the support is made a condition. 
The law does not favor conditions subsequent, and will not held one created unless that 
intent clearly appears. However, when express words of condition are used, and even 
more surely when in addition a right of reentry is reserved, or a reverter provided for, 
a condition subsequent will be recognized.2 A re-entry, or an action of ejectment, is 
generally necessary to revest title in the grantor, before a bill for cancellation can be 
maintained.’ In a number of jurisdictions, however, bills by a grantor out of possession 
have been allowed to lie." This would seem to be an unwarranted extension of equity’s 
jurisdiction, as the legal remedy of ejectment exists.'"2 Furthermore, it results in equity’s 
directly aiding a forfeiture by decreeing return of possession to the grantor. It does 
illustrate, however, the favor with which equity regards bills of this nature. There is 
much stronger reason for allowing a bill to cancel the deed as a cloud on title where, 
as here, the grantor is in possession. Here the title reverts on the breach of the condition 
alone.'?| Here no legal remedy exists..* Here also, it is ingeniously urged by some 
courts, equity is not being asked to forfeit an estate, but merely to recognize that it has 
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been forfeited, by removing the deed as a cloud on title..s The bill for cancellation, 
being the grantor’s only means of clearing his title, is properly allowed to lie. 

He who seeks equity. must do equity.'* Cancellation of a deed upon condition of 
support will be decreed upon equitable grounds, and the grantee must be reimbursed 
not only for expenses in connection with the property, but for those incurred in the 
support of the grantor as well. 


Thomas V. Lefevre 


1. Sherill et ux. v. Sherill et al., 211 Ala. 105, 99 So. 838 (1924); Anders et al. v. Anders, 123 
Fla. 392, 197 So. 451 (1940); Note (1909) 12 Am. and Eng. Ann. Cases 901; 3 Thompson, Real 
Property (1st ed. 1924) §1984. But cf. Donnelly v. Eastes, 94 Wis. 390, 69 N. W. 157 (1896). 

2. 2 Pomeroy, Equity Jurisprudence (5th ed. 1941) §314. 

3. First National Bank of New Brockton v. McIntosh, 201 Ala. 649, 79 So. 121 (1918); Blose 
v. Blose, 118 Va. 16, 86 S. E. 911 (1915); Note (1913) 438 L. R. A. (N. S.) 917; see Pence v. 

Tidewater Townsite Corporation, 127 Va. 447, 103 S. E. 694 (1920). 

. Dunklee v. Adams, 20 Vt. 415, 50 Am. Dec. 44 (1848). 

. Glocke v. Glocke, 113 Wis. 308, 89 N. W. 112 (1902); Note (1913) 43 L. R. A. (N. S.) 918. 

. Beck et ux. v. Hamilton et al., 128 Fla. 322, 174 So. 588 (1937); Collins et ux. v. McKelvain, 

138 Fla. 463, 189 So. 655 (1939); Blum v. Bush, 86 Mich. 206, 49 N. W. 204 (1891). Contra: 

Elliott v. Elliott, 50 Tex. Civ. App. 274, 109 S. W. 215 (1908); Lowman v. Crawford, 99 Va. 

688, 40 S. E. 17 (1901). 

7. Collins et ux. v. McKelvain, 138 Fla. 463, 189 So. 655 (1939); Anders et al. v. Anders, 123 
Fla. 392, 197 So. 451 (1940); Huffman et al. v. Rickets, 60 Ind. App. 526, 111 N. E. 322 
(1916); Note (1909) 12 Am. and Eng. Ann. Cases 901. 

8. Firth v. Los Angeles Pacific Land Co., 28 Cal. App. 399, 152 Pac. 9385 (1915); Jones v. Wil- 
liams, 182 Ga. 782, 64 S. E. 1081 (1909); Ball v. Milliken, 31 R. I. 36, 76 Atl. 79 (1910). 

9. Hoyt v. Ketcham, 54 Conn. 60, 5 Atl. 606 (1886); Wilkes v. Groover et al., 188 Ga. 407, 75 
S. E. 353 (1912); Dunne v. Minsor et al., 312 Ill. 338, 148 N. E. 842 (1924); Kales, Future 
Interests (1920) §219; Accord, Adkins v. Adkins, 171 Ky. 762, 188 S. W. 843 (1916). 

10. Tomlinson v. Tomlinson, 162 Ind. 530, 70 N. E. 881 (1904); Spaulding v. Hallenbeck, 35 
N. Y. 204 (1866); 1 Simes, Future Interests (1936) §167. 

11. Johnson v. Paulson, 103 Minn. 158, 114 N. W. 739 (1908); Ross v. Sanderson, 63 Okla. 78, 
162 Pac. 709 semble; Fluharty et al. v. Fluharty et al., 54 W. Va. 407, 46 S. E. 199 (1903). 
Contra: Tomlinson v. Tomlinson, 162 Ind. 530, 70 N. E. 881 (1904); Spaulding v. Hallen- 
beck, 35 N. Y. 204 (1866). 

12. Davison v. Davison, 71 N. H. 180, 51 Atl. 905 (1901). 

13. Martin v. Adams, 171 Ky. 246, 188 S. W. 318 (1916); Lincoln & Kennebeck Bank v. Drum- 
mond, 5 Mass. 321 (1809); Rollins v. Riley, 44 N. H. 9 (1862); Brittain v. Taylor, 168 N. C. 
271, 84 S. E. 280 (1915); ef. Richter v. Richter et al., 111 Ind. 456, 12 N. E. 698 (1887). 

14. Thompson v. Thompson, 9 Ind. 323, 68 Am. Dec. 638 (1857). 

. Ross v. Sanderson, 63 Okla. 73, 162 Pac. 709; Glocke v. Glocke, 113 Wis. 303, 89 N. W. 112. 

16. Johnson v. Paulson, 103 Minn. 158, 114 N. W. 739 (1908). 

17. Norris v. Lilly, 147 Cal. 754, 82 Pac. 425 (1905); Carter v. Colson, 142 Fla. 187, 194 So. 619 
(1940); Bishop v. Aldrich, 48 Wis. 619, 4 N. W. 775 (1880). Contra: Daniels v. Frances, 
168 Ky. 749, 182 S. W. 919 (1916). 


NEWLY DISCOVERED EVIDENCE RAISING A NEW TRIAL—ADMISSI- 
BILITY AS AN AMENDMENT TO A MOTION FOR A NEW TRIAL AFTER 
TIME FOR FILING AN ORIGINAL MOTION HAS EXPIRED—INTRODUCTION 
BY WRIT OF ERROR CORAM NOBIS—A woman as the alleged widow of the victim 
of an automobile accident received compensation from his employer under the Workmen’s 
Compensation Act. The plaintiff employer, as authorized by that act, brought an action 
for itself and for the woman as so-called use plaintiff against both the owner and the 
allegedly negligent operator of the automobile by which the deceased was killed while 
working for the plaintiff employer. After a verdict and judgment for the plaintiff on 
the issues made by pleas of not guilty and contributory negligence, the defendants filed 
their motion for a new trial within the permitted four days. After this period had 
passed, but before the motion had been ruled upon, the defendants were permitted to 
amend the motion for a new trial on the ground of newly discovered evidence alleged 
to show that the so-called use plaintiff had a living undivoreed husband to whom she was 
married before her union with the deceased; and the judgment for the plaintiff was set 
aside, and a new trial was granted. In its first decision arising out of these facts, the 
Supreme Court held that since the question as to whether the use plaintiff was the lawful 
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wife of the deceased was not presented by the pleas of not guilty and contributory 
negligence, it could not be raised by an amendment of a motion for a new trial on the 
ground of newly discovered evidence, after the time for filing the original motion had 
expired.:. The defendants then petitioned the cireuit court for a writ of error coram 
nobis, setting forth the same facts as in their amended motion for a new trial, and 
praying that the judgment in favor of the plaintiff should be set aside. From an order 
denying the petition, the defendants brought error. Held, that the granting of a writ 
of error coram nobis is vested in the sound discretion of the trial judge, and his judgment 
will not be reversed in the absence of clear abuse of discretion; and further, that coram 
nobis will not lie to permit the review of a judgment for subsequently discovered evidence. 
Judgment affirmed, Justice Brown dissenting. Cole et ux. v. Walker Fertilizer Company, 
for Use and Benefit of Walker, 1 So. (2d) 864 (Fla. 1941). 


The earlier decision in this litigation, denying the right to an amendment containing 
matter not germane to that in the original motion for a new trial after the time allowed 
for filing an original motion had elapsed, is supported by the decisions of many state 
courts.2_ Especially is this true where it would seem that the claimant could have presented 
the matter contained in the amendment within the statutory time, if he had exercised 
due diligence.s The federal courts¢ and a respectable group of state courts, however, 
have allowed such an amendment where due diligence had been exercised. The defendants 
in petitioning in the subsequent litigation for a writ of error nobis coram were seeking 
a process the function of which is to bring before the court a specific fact existing at 
the time of trial but not then known, that is of so vital a character that had it been 
known, it would have prevented the entry of a judgment.* In the instant case the supreme 
court held that the writ was within the sound discretion of the trial court. It would seem 
that such a writ has never been considered a writ of right.7_ In jurisdictions not having 
a statute with regard to new trials like that of Florida.* no review of the action of the 
trial court in refusing the writ of error coram nobis is possible,? while in Florida a show- 
ing of abuse of discretion on the part of the trial court has been held to be a prerequisite 
to action by the higher court.‘ The decisions of several jurisdictions sustain the further 
position broadly taken in the case under consideration that coram nobis will not lie to 
permit the review of a judgment for subsequently discovered evidence." It is submitted, 
however, that to deny thus categorically its applicability to all cases of such evidence 
is to emasculate the writ. It is true that relief cannot be had by coram nobis because of 
newly discovered evidence upon issues already heard and determined,‘ or because of 
facts arising after judgment ;‘* but the writ should be available in instances of facts that, 
although they existed at the time of the trial, were not discovered until later and that 
did not go to the issues adjudicated but were of so vital a character that had they been 
known in time the entry of the judgment would have been prevented. While no cases 
have been discovered where relief was granted under the writ in circumstances exactly 
similar to those in the present case, this has been done from an early date in the analogous 
situation of evidence discovered after a judgment, that the plaintiff in action was a 
married woman and had not been joined in it by her husband.'* It is interesting to note 
that even if the two above mentioned methods of introducing such evidence are unavailable 
in Florida, there remains a third approach suggested by an Alabama ease in which the 
factual circumstances were very similar to those of the case under discussion. In it the 
enforcement of the judgment was enjoined in equity on the ground of extrinsic fraud.'* 
There is, however, some question as to whether fraud similar to that practiced in this 
case is extrinsic rather than intrinsic, several jurisdictions holding similar cases of simu- 
lated relationship to be extrinsic fraud,'* while other court have laid down the general 
rule that any matter which could have been raised on the original trial is intrinsic to 
it, and further, that a judgment cannot be impeached in equity for intrinsic fraud.” 


Frank E. Maloney 


1. Walker Fertilizer Co. for Use and Benefit of Rosa Walker v. William Cole et al., 144 Fla. 
37, 197 So. 777 (1940). 


2. State v. McDaniel, 39 Ore 161, 65 Pac. 520 (1901); Lund v. Third Judicial District Ct., 90 
Utah 433, 62 P. (2d) 278 (1936); Accord, Atlantic Coast Line R. Co. v. Burkett, 207 Ala. 
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344, 92 So. 456 (1922). 

3. Culp v. Steere, 47 Kan. 746, 28 Pac. 978 (1892); State ex rel Sorensen v. Commercial State 
Bank, 126 Neb. 482, 235 N. W. 692 (1934); see Seagrave v. Hill, 10 Ohio C. C. 395, 6 Ohio 
C. D. 497. 

4. Prebles v. Bates, 37 Fed. 772 (C. C. D. Mass., 1889); Accord, Cudahy Packing Co. v. Omaha, 
24 F. (2d) 3 (C. C. A. 8th, 1928), cert. denied 278 U. S. 601 (1928). 

5. In Re Dvorak, 213 Iowa 250, 236 N. E. 66 (1931); Jung v. Theo. Hamm Brewing Co., 95 
Minn. 367, 104 N. W. 233 (1905). But see Andis v. Richie, 120 Ind. 138, 21 N. E. 1111 (1899). 

6. Lamb v. State, 91 Fla. 396, 107 So. 535 (1926); Crandall, Florida Common Law Practice 
(1928) §481. 

7. Higbie v. A. Comstock, 1 Denio 652 (N. Y. 1845); Ernst v. State, 179 Wis. 646, 192 N. W. 
65 (1923). Contra: Combs v. Carter, 1 Dana 178 (Ky. 1833) (under statute). 

8. Fla. Comp. Gen. Laws Ann. (Skillman, 1928) §4608. 

9. Tyler v. Morris, 20 N. C. 487, 34 Am. Dec. 395 (1839); Ernst v. State, 179 Wis. 646, 192 
N. W. 65 (1923); see State v. Wallace, 209 Mo. 358, 108 S. W. 542, 543 (1908). 

10. Johnson v. State, 144 Fla. 87, 197 So. 721 (1940) 

11. Howard v. State, 58 Ark. 229, 24 S. W. 8 (1893); Dobbs v. State, 63 Kan. 884, 65 Pac. 658 
(1901); Jones v. Commonwealth, 269 Ky. 779, 108 S. W. (2d) 816 (1987). 

12. Baker v. Peavy-Wilson Lumber Co., 145 Fla. 116, 200 So. 528 (1941); Lamb v. State, 91 
Fla. 396; 107 So. 5385 (1926); Bingham v. Brewer, 4 Sneed 432 (Tenn. 1857); Crandall, 

Florida Common Law Practice (1928) §481. 

13. Collins v. State, 66 Kan. 201, 71 Pac. 251 (1903); Reed v. Bright, 223 Mo. 399, 134 S. W. 
653 (1911). 

14. Latshaw v. McNeew, 50 Md. 381 (1872); see Lamb v. State, 91 Fla. 396, 405, 107 So. 535, 539 
(1926); 2 Tidd, Practice (3d Am. ed. 1856) 1136; Crandall, Florida Common Law Practice 
(1928) §481; Note (1893) 18 L. R. A. 840. 

15. Bolden v. Sloss-Sheffield Steel & Iron Co., 215 Ala. 349, 110 So. 574, 49 A. L. R. 1206 (1925). 

16. Bolden v. Sloss-Sheffield Steel & Iron Co., 215 Ala. 349, 110 So. 574, 49 A. L. R. 1206 (1925); 
Weyant v. Utah Sav. & T. Co., Utah 181, 182 Pac. 189 (1919); see Robertson v. Freebury, 
87 Wash. 558, 152 Pac. 5 (1915). 

17. Hendricks v. Hendricks, 216 Cal. 321, 14 P. (2d) 83 (1932); Lamar v. Houston, 183 Miss. 
526, 184 So. 293 (1938); ef. Schuster v. Schuster, 51 Ariz. 1, 73 P. (2d) 13845 (19387); 1 
Freeman, Judgments (5th ed. 1925) 719. But cf. Met. Life Ins. Co. of N. Y. v. Meyers, 270 
Ky. 528, 109 S. W. (2d) 1194 (1937). 


CONSIDERATION — PART PAYMENT BY MARRIED WOMAN UNDER 
AGREEMENT FOR CANCELLATION OF MORTGAGE—The complainant, a married 
woman, purchased real estate as her separate property, and assumed payment of the 
mortgaged indebtedness evidenced by three promissory notes. Having paid the first note, 
she declined to pay the second, but did so when the respondent mortgagee offered to 
eancel the third note as consideration for this payment. The complainant brought suit 
to cancel the third note and mortgage in compliance with the agreement. From a decree 
for the respondent the complainant appealed. The decree was affirmed and the com- 
plainant petitioned for a rehearing. Held, that the complainant, being a married woman, 
was not personally bound to pay the second note, it being merely a lien on her property, 
and that consequently payment of it by her was sufficient consideration for the cancel- 
lation of the third note. Decree reversed, Justices Buford, Adams, and Thomas dissent- 
ing. Harbeson et al. v. Mering et al., 2 So. (2d) 886 (Fla. 1941). 


Since a debtor incurs no legal detriment by paying part or all of what he owes, and 
a ereditor obtains no legal benefit in receiving it, such payment, if made at the place 
where the debt is due, in the medium of payment that is due, and at or after the maturity 
of the debt, is not a valid consideration for a new promise made by the creditor... Thus 
when a debtor pays part of a liquidated debt in return for his creditor’s agreement that 
the debt shall be fully satisfied, the agreement of the creditor is not supported by con- 
sideration.2. If, however, the debtor agrees to do something other than that which he 
was legally bound to do, this is adequate consideration for the new promise? Even a 
slight modification is sufficient consideration to produce this result. This principle 
sustains the holding in the case under consideration. Under the constitution of Florida 
the property of a married woman can be charged in equity for the purchase money 
thereof ;* but she is not thereby empowered to contract, and personal judgments and 
decrees against her are not authorized.© When the property was conveyed to the com- 
plainant in the instant case, the previously existing mortgage continued to be a lien that 


' 
ae 


i 


FLORIDA LAW JOURNAL 97 


could be enforced against it; but she was not personally liable to pay it.7 Consequently 
the payment by the complainant personally of a note secured by a mortgage was something 
that she was not obligated to do and constituted valid consideration for the promise of 


the respondent to release her from the payment of the remaining note. The decision 
seems to be sound. 


William Gay 


1. Brison v. Herlong, 121 Fla. 505, 164 So. 137 (1935); 1 Williston, Contracts (rev. ed. 1936) 
§120; Restatement, Contracts (1932) Sec. 76, illustration 6; Williston, Consideration in 
Bilateral Contracts (1914) 27 Harv. L. Rev. 503 (Cities following states contra by statute: 
Alabama, California, Georgia, Maine, North Carolina, North Dakota, Oregon, South Dakota. 
Tennessee, and Virginia.) Contra: Clayton v. Clark, 74 Miss. 499, 21 So. 565 (1897). 

2. Blair v. Howard et al., 144 Fla. 421, 198 So. 80 (1940); ef. Huheey v. Poole, 117 Fla. 325, 
157 So. 889 (1934); see Cunningham v. Irvin, 182 Mich. 629, 630, 148 N. W. 786, 787 (1914). 
Contra: Doty v. Campbell, 127 Kan. 744, 275 Pac. 148 (1929) (due to statute). 


3. Anderson v. Lundt et al., Fitzgerald et al. v. Anderson et al., 200 Iowa 1265, 206 N. W. 657 
(1925); Accord, Jaffray v. Davis, 124 N. Y. 108, 26 N. E. 350 (1891); see Portland Mortgage 
Co. v. Hohrenstein, 162 Ore, 243, 91 P. (2d) 533, 535 (1939); Restatement, Contracts (1932) 
Sec. 84 (c). 

4. Meeker v. Requa, 94 App. Div. 300, 87 N. Y. Supp. 959 (1st Dept. 1904) (performance by a 
debtor of an agreement to apply to the payment of a judgment a portion of salary exempt 
from execution is consideration for creditor’s agreement to satisfy judgment by only 
part payment); Chaves County Building & Loan Association v. Hodges, 40 N. M. 326, 59 
P. (2d) 671 (1936) (accepting payment in H. O. L. C. bonds sufficient difference. 

5. Fla. Const. Art. XI, §2; Craven v. Hartley, 102 Fla. 282, 135 So. 899 (1931); ef. Blood v. 
Hunt, 97 Fla. 551, 121 So. 886 (1929) (comprehensive historical discussion). 

6. Citizens’ Bank & Trust Company v. Smith et al., 97 Fla. 609, 123 So. 694 (1929); Couch 
v. Palmer, 57 Fla. 57, 48 So. 995 (1909); ef. Payne v. Stump, 104 Fla. 70, 139 Se. 191 (1932); 
see Kelliher et al., v. Kennard, 75 Fla. 665, 667, 79 So. 28 (1918). 

7. Smith et vir. v. Chapman, 116 Fla. 576, 156 So. 544 (1934); see Stengel v. United States 
Fidelity & Guaranty Company, 96 F. (2d) 770 (C. C. A. 5th, 1938); ef. Oates v. The Pru- 
dential Insurance Company of America, 107 Fla. 224, 144 So. 418 (1932). 


Notice to Members in Military Service 


The Board of Governors has voted to retain all members of the Associ- 
ation in good standing without the payment of any further dues during the 
time they are in the service. The Florida Law Journal will be sent without 
charge to all such members but experience has shown that the members in 
service are moving around so rapidly that most of them fail to get the JOURNAL. 
The JouRNAL will be sent each month on receipt of the following information: 


Name Rank 


Home Address 


Military Address 


Clip this coupon and mail monthly to 
Ed R. Bentley, Editor, FLORIDA LAW JOURNAL, Box 465, Lakeland, Florida 
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SUWANNEE COUNTY BAR HAS INSTITUTE AND 
ELECTS OFFICERS 


The lawyers of the Suwannee County 
Bar (3rd Cireuit) met at Live Oak on 
March 17th and conducted a most inter- 
esting Circuit Institute which was presided 
over by A. L. Blackwell. 


Wm. H. Rogers of Jacksonville, discussed 
the changes made in real property laws 
by the 1941 Legislature and was followed 
by Justice Elwyn Thomas who discussed 
the Supreme Court Rules which go into 
effect April 1. 


A banquet was enjoyed in the evening 
with Judge Hal W. Adams as toastmaster. 
Principal addresses were made by Presi- 
dent Robert R. Milam, Jacksonville, and 
Judge Charlie Davis of Madison. Short 
talks were made by Senator Turner Butler, 
Ed R. Bentley, Wm. H. Rogers, Alfred T. 


Airth, E. A. Clayton, J. B. Hodges, A. L. 
Blackwell and Senator Rayburn Horne. 


New officers elected are as follows: A. 
L. Blackwell, Live Oak, president; A. K. 
Black, Lake City, vice president; J. B. 
Hodges, Lake City, secretary; Alfred T. 
Airth, Live Oak, treasurer. Senator Ray- 
burn Horne is the retiring president. 


ASSOCIATION BUYS DEFENSE 
BONDS 


The Board of Governors of the Florida 
State Bar Association has authorized its 
Executive Secretary to purchase a $500.00 
Defense Bond. The bond has already been 
bought and is held among the assets in 
the treasury of the Association. 


admitted to practice law in Florida 


“IN MODERN TIMES, IT IS ONLY BY THE POWER OF ASSOCIATION THAT MEN 
OF ANY CALLING EXERCISE THEIR DUE INFLUENCE IN THE COMMUNITY.” 


Elihu Root, President of American Bar Assn., 1915-16 


Members of the Association can increase the power and influence of the Florida 
State Bar Associaton by inviting their friends and associates to apply for membership. 
The form printed below may be used for this purpose, or the headquarters office will 
send you regular forms upon receipt of your request. 


Florida State Bar Association 
APPLICATION FOR MEMBERSHIP 


I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. I was 


and am 


now a member of 


I am a member of the Bar of the 


DATE 


Bar Association, at 


Judicial Circuit. 


I was born 


DATE 

I am attaching herewith check for $3.00 
to cover one year’s dues. (Dues are $5.00 
if admitted more than 7 years, $3.00 for 
others). 


Application Endorsed by 


Signature of Applicant 
Business Address 


Approved 


Chm. Committee on Membership 


Mail to FLORIDA STATE BAR ASSOCIATION, P. O. Box 465, Lakeland, Florida 
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Do You Know What Happened 
To The Girl Who Wore 
Cotton Stockings ? 


Nothing! 


And that is exactly what happens to a lawyer 
who wears a long face because business isn’t 
on a silk stocking level. 


Just who are the lawyers who are getting 
ahead in their practice? 


They have a good working library lowe up 
to date by Shepard’s Citations. 


Some other lawyer isn’t going to get ahead of 
them by pulling a surprise out of the bag. 


No Sir! They chart their course and check 
the history and interpretation of each case 
and statute with the appropriate Shepard 
publication. No guesswork for them! 


Shepard’s Citations 

The Frank Shepard Company 
76-88 Lafayette Street 

New York 
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MONTGOMERY’S MANUAL 


OF FEDERAL 
JURISDICTION AND 
PROCEDURE 


FOURTH EDITION, 1942 
WITH FORMS 


A step-by-step Manual of 
Federal Practice. 


For 28 years Montgomery's 
Manual has been the most 
popular Federal Practice 
Handbook. 


One Large Volume, Red Fab- 
rikoid Binding, with Pocket 
for Supplement. 


1500 Pages, $15 delivered. 


tolls you... 


Published by 
BANCROFT-WHITNEY COMPANY 


200 McALLISTER STREET * SAN FRANCISCO, CALIFORNIA 
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CJ and CJS 


Inseparable Companions 


CORPUS JURIS SECUNDUM — A complete 
restatement of the entire body of the law sup- 
ported by citation of all decisions handed down 
since the publication of Corpus Juris. 


CORPUS JURIS — A vast storehouse of the 
earlier decisions back to 1658. 


Hence... 


These two great works—the modern masterpiece, 
Corpus Juris Secundum and the original Corpus 
Juris, become THE CORPUS JURIS SYSTEM— 
inseparable companions, each one enhancing the 
value of the other. 


B. W. PULLIAM 
Hillsboro Hotel, Tampa 
Florida Representative 

THE AMERICAN LAW BOOK COMPANY 
Publishers of 


Corpus Juris Secundum 
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Ne matter what part ef Fiorida yeu’re 


te visit ... me matter how much or how Httle 
yowre planning te spend... “COLLIER” is the 
ene mame te remember!—Collier chain ef hotels. 


Year Round Hotels 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 


ROYAL WORTH 
W. Palm Beach 
MANATEE RIVER 
Bradenton 
SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 


GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


BRADENTON 


SARASOTA 


EVERGLADES 
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on 
Mitt? Manatee 
lel “=o 
BOCA GRANDE ~) 
USEPPA ISLAND 


For sportsmen, for motorists, for leisure-seekers, for 
@eason residents or two-week vacationists ... Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT or address individual hotel managers or 


COLLIER FLORIDA COAST HOTELS 


MOTEL TAMPA TERRACE 


TAMPA, 


745 FIFTH AVENUB 
YORK. Ww. Y. 
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TACKSONVILLE 


The GEORGE WASHINGTON 
300 Rooms with Shower and Ba 

100% Air Conditioned With — Use 

The Wonder ome of the South, Radio and every 

known facility for first class operations 


GARAGE in direct connection with lobby 


100% Air Conditioned With Optional Use 
Famed for its hospitality and favored alike 
& by Winter Visitors and Commercial Travelers 


The FLAGLER 


125 Rooms « « Baths 


You'll be pleased with its convenience, com- 
fort and service. Moderate prices prevail. 


GARAGE directly connected. 


Leland S. Turner - Manager 


WEST -PALM BEACH 


The GEORGE 


WASHINGTON 
200 Rooms with Beth end Showers 


Open all the Year » Radio end every 
modern convenience and service for 
summer end winter comfort 


Be Reasonable Rates Posted in Every Room 
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TEXTBOOKS 


The Lawyers best Working 
Tools 


Just a few of the late and more 
important ones— 


Appleman, Insurance Law and Practice, 18 Vols., 1941 _.__.__._____ $150.00 
Beer, Federal Trade Commission Practice, with Forms, 1941 _..._._. 12.00 


Bufford, Employee and Employer Relations under the 
Wagner Act, 1941 10.00 


Chamberlayne, Trial Evidence, 2nd Ed., 19386 15.00 


Collier, Bankruptcy Arrangements and Reorganization with 
Forms, 14th Ed., 9 Vols., 1939 85.00 


Federal Redbook and Practice Annual, 1941 15.00 


Glenn, On Fraudulent Conveyances & Preferences, 
2nd Ed., 2 Vols., 1940 17.50 


Graske, The Law of Government Defense Contracts, 1 Vol., 1941 _....._ 7.50 
Holtzoff & Cozier, Federal Procedural Forms, 1940 15.00 


Montgomery, Manual of Federal Jurisdiction and Procedure, 
4th Ed., 1942 15.00 


Packel, Cooperatives, Organization and Operation, 1940 
Page, on the Law of Wills, 3rd Ed., 5 Vols., 1941 50.00 
Paul, Federal Estate & Gift Taxation, 2 Vols., 1941 20.00 
Pomeroy, on Equity Jurisprudence, 5th Ed., 5 Vols., 1941 __._.__...__. 50.00 
Regers, Expert Testimony, 1941 15.00 
Schiller, Military Law and Defense Legislation, 1941 ape Sens! 
Schwartz, Trial of Automobile Accident Cases, 2nd Ed., 1941 __..__._ 12.50 
Schweitzer, Trial Manual for Negligence Actions, 1941 _..___._.__. 15.00 
Scott, On Trusts, 4 Vols., 1939 35.00 


Shearman and Redfield, On Negligence, Lifetime Ed., by 
C. S. Zipp, 5 Vols., 1941 35.00 


Teller, Labor Disputes and Collective Bargaining, 3 Vols., 1940 25.00 
Toulmin, Federal Food, Drug and Cosmetic Act, 1941 _..._-_--==—=SSSSSSsé«~'T2. 
Williston, On Contracts, 2nd Ed., 8 Vols., 1936-41 90.00 


(Descriptive circulars mailed on request) 


FOR PROMPT SERVICE SEND YOUR ORDERS TO 


THE HARRISON COMPANY 
Law Book Pullishers 


ATLANTA, GEORGIA 
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